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QUESTIONS PRESENTED

1. Whether 47 U.S.C. 252(d)(1) (Supp. 1V 1998)
forecloses the cost methodology adopted by the Federal
Communications Commission for determining the rates
that new entrants into local telecommunications mar-
kets must pay incumbent local telephone companies to
lease elements of, or interconnect with, the incumbents’
networks.

2. Whether 47 U.S.C. 251(c)(3) (Supp. IV 1998) pro-
hibits regulators from requiring that incumbent local
telephone companies combine certain previously un-
combined network elements when a new entrant re-
guests the combination and agrees to compensate the
incumbent for performing that task.
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In the Supreme Court of the United States

No. 00-587
FEDERAL COMMUNICATIONS COMMISSION AND
UNITED STATES OF AMERICA, PETITIONERS
V.

lowA UTILITIES BOARD, ET AL.

ON PETITION FOR AWRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States
and the Federal Communications Commission, petitions
for a writ of certiorari to review the judgment of the
United States Court of Appeals for the Eighth Circuit.

OPINION BELOW
The opinion of the court of appeals (App., infra, la-
43a) is reported at 219 F.3d 744. The Order of the
Federal Communications Commission (FCC) is re-
ported at 11 F.C.C.R. 15,499 and is reprinted, in rele-
vant part, at App., infra, 44a-103a.

JURISDICTION

The judgment of the court of appeals was entered on
July 18, 2000. The jurisdiction of this Court is invoked
under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

The relevant provisions of the Telecommunications
Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified

(1)
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at 47 U.S.C. 251-252, are reproduced at App., infra,
104a-125a.

STATEMENT

1. In most areas of the United States, local tele-
phone service has long been dominated by a single
incumbent “local exchange carrier,” or LEC. That
LEC, whether a regional Bell company or an indepen-
dent carrier, owns almost all of the loops (the wires that
connect telephones to switches) in its service area,
along with the switches themselves and the transport
trunks that connect the switches. Incumbents continue
to control approximately 94% of total local tele-
communications revenues. See Local Telephone
Competition at the New Millennium, Table 6 (FCC
Aug. 2000).

The barriers to entry into a local telecommunications
market are different from, and vastly more formidable
than, the barriers to entry into the long-distance mar-
ket. It has been economically practicable for some long-
distance carriers to build their own interexchange
infrastructure—e.g., to lay cable or build microwave
networks connecting local calling areas to one another
—because they can rely (albeit at a cost) on the LECs
on either end of an interexchange call to route the call
through the various switches and local loops from the
call’'s origin to its destination. But, at least with current
technology, it would be economically impracticable for
even the largest prospective competitor to duplicate
the functions of an incumbent LEC’s entire network,
much less for multiple prospective competitors to do so.
And, without rights of interconnection, a potential com-
petitor could not gradually enter the market through
partial duplication of those facilities: a new carrier
would win few customers if its customers could call only
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one another and not customers on the incumbent LEC'’s
separate (and completed) network.

“Until the 1990s, local phone service was thought to
be a natural monopoly. * * * Technological advances,
however, have made competition among multiple pro-
viders of local service seem possible.” AT&T v. lowa
Utils. Bd. (lowa Utils. Bd. I), 525 U.S. 366, 371 (1999).
Congress enacted the Telecommunications Act of 1996
(1996 Act), Pub. L. No. 104-104, 110 Stat. 56 (47 U.S.C.
251 et seq.), to open local telecommunications markets
to full competition. Congress recognized that no pro-
spective entrant could replicate, particularly in the near
term, all of an incumbent’s existing local network
infrastructure. Accordingly, in the “local competition
provisions” of the 1996 Act, 47 U.S.C. 251-253,' Con-
gress enabled potential competitors to enter local mar-
kets by using the incumbents’ networks in a variety of
ways. See 47 U.S.C. 251(c)(2)-(4).?

Central to the local competition provisions is Section
251(c)(3), which entitles a new entrant to gain “access”
to (i.e., to lease) an incumbent’s “network elements,”
such as loops, switching capability, and other compo-
nents and capabilities of the incumbent’s network. 47
U.S.C. 251(c)(3); see also 47 U.S.C. 153(29) (defining
“network element”). That provision permits new en-

L All citations of provisions of the 1996 Act are of Supp. IV
1998.

2 Congress simultaneously conferred major benefits on the in-
cumbent LECs. For example, the 1996 Act “relieve[d] the [re-
gional Bell companies] of several of the burdens imposed by the
[1982 AT&T consent decree], particularly by prescribing in [47
U.S.C.] 8 271 a method whereby the [Bell companies] can achieve a
long-sought-after presence in the long distance market.” Bell-
South Corp. v. FCC, 162 F.3d 678, 690 (D.C. Cir. 1998) (emphasis
and citation omitted); see also 1996 Act, Title VI, § 601(a)(2), 110
Stat. 143 (superseding GTE consent decree).
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trants, some of which may also have network elements
of their own, to lease from incumbents whatever ele-
ments they need to provide services to their own
customers. The 1996 Act further permits new entrants
to “interconnect” their own facilities with those in the
incumbent’s network “at any technically feasible point.”
See 47 U.S.C. 251(c)(2).

Incumbents may charge new entrants for intercon-
nection and access to network elements. If the incum-
bent and the new entrant cannot agree on those
charges, state public utility commissions, acting as
arbitrators, set the rates that the incumbent may
charge. See 47 U.S.C. 252(a)(1) and (b)(1).> Under the
1996 Act, the state commissions must set rates that are
“nondiscriminatory” and “based on the cost (deter-
mined without reference to a rate-of-return or other
rate-based proceeding) of providing the interconnection
or network element (whichever is applicable)”; those
rates “may include a reasonable profit” for the incum-
bent. 47 U.S.C. 252(d)(1). In setting such rates, the
state commissions must follow the FCC'’s pricing rules
that give content to that statutory standard. See lowa
Utils. Bd. I, 525 U.S. at 383-385. Those are among the
rules that are at issue here.

2.a. In August 1996, the FCC issued its Local Com-
petition Order, which addresses the most basic issues
arising under the 1996 Act. In re Implementation of
the Local Competition Provisions in the Telecomms.
Act of 1996, First Report & Order (Local Competition
Order), 11 F.C.C.R. 15,499 (1996). The cornerstone of
that order is the FCC'’s choice of a cost methodology—

3 The state commissions may opt out of that statutory role. In
that event, the FCC would resolve individual disputes between
carriers over the rates to be charged for providing interconnection
and access to network elements. See 47 U.S.C. 252(e)(5).
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“total element long-run incremental cost,” or TELRIC
—that state public utility commissions are to employ in
resolving disputes between carriers about the “cost[s]”
that Section 252(d)(1) entitles the incumbent to recover
from the new entrant for providing interconnection and
network elements. See App., infra, 62a-84a (1 674-
703).

i. TELRIC embodies a “forward-looking” approach
to calculating the cost of providing network elements
and interconnection. See App., infra, 66a-67a ( 679).
The essential objective of any forward-looking meth-
odology is to determine what it would cost, in today’s
market, to replace the functions of an asset that make it
useful. That is the asset’s “forward-looking” cost (also
known as its “replacement” or “economic” cost), which
should be distinguished from the cost of duplicating the
asset in every physical particular. Thus, under a
forward-looking methodology, if an incumbent bought
an analog switch in 1985 at a fixed cost of $150 per line,
and an efficient carrier would address the same
business needs today by purchasing a digital switch at a
cost of $100 per line (more efficient digital switches
have supplanted analog switches in the market), the
latter figure would be used in determining what a
new entrant would pay to lease switching capacity.
Similarly, if a loop cost $100 to install in 1985 but would
cost $150 to install today (because, for example, labor
costs have increased), the rate for leasing that loop
would be based on the higher current cost figure.

The forward-looking purchase price of an asset is
only one variable in the TELRIC compensation cal-
culus. TELRIC also takes into account (1) the duration
of an element’s useful life, as reflected in the applicable
“depreciation” schedule; (2) the incumbent’s “cost of
capital” (its return, or profit, on investment); and (3)
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various types of expenses, such as maintenance ex-
penses. See App., infra, 84a (1 703). One of TELRIC'’s
principal objectives is to ensure an incumbent’s op-
portunity, when leasing network elements to others, to
recover the full forward-looking cost of those elements
(including the cost of capital) over their useful lives.
The FCC has not set depreciation schedules itself, but
has left it to the state commissions to determine, among
other things, how best to adopt “specific depreciation
rate adjustments that reflect expected asset values
over time,” including, where relevant, “expected de-
clines in the value of capital goods.” Id. at 71a-72a
(11 686). Similarly, the FCC has given the state com-
missions great discretion to determine the appropriate
cost of capital. Id. at 83a-84a (Y 702). The FCC has
authorized the state commissions, in determining that
cost of capital, to compensate the incumbent for any
risk resulting from increased competition. lbid.

ii. The FCC rejected the argument of several incum-
bent LECs that the 1996 Act entitles them to charge
for interconnection and network elements at rates that
are based on the “historical” (or “embedded”) costs re-
flected on their accounting books. The FCC recognized
that those costs could be either higher or lower than
forward-looking costs. App., infra, 86a-87a ( 705).
The FCC reasoned that the use of historical costs in
determining the rates paid by new entrants would
frustrate the competitive objectives of the 1996 Act.
See id. at 84a-91a (71 704-711).

One of the 1996 Act’s central premises is that it
would make little economic sense to expect new en-
trants, particularly in the short term, to construct all of
the telecommunications facilities they might need to
serve their customers. In some (but by no means all)
circumstances, the social and economic costs of dupli-
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cating an incumbent’s facilities would exceed the corre-
sponding benefits: significant resources would be ex-
pended, and significant disruptions would occur (e.g.,
streets would be dug up), with no commensurate in-
crease in the value or diversity of telecommunications
services. For that reason, and to jump-start com-
petition in local markets, Congress directed the FCC to
identify the elements that new entrants should be
entitled to lease from incumbents at “cost.” 47 U.S.C.
251(c)(3) and (d)(2), 252(d)(1); see generally lowa Utils.
Bd. I, 525 U.S. at 387-392. The FCC determined that
basing the rates for access to those elements on the
incumbent’s historical costs, when those costs exceed
forward-looking costs, would either keep new entrants
out of the market altogether or impair their competitive
position by inducing them to construct certain ineffi-
cient, duplicative facilities. See App., infra, 61la-62a,
66a-67a (11 672, 679); see also id. at 86a-87a (f 705)
(explaining that the use of forward-looking costs,
whether “higher or lower than historical or embedded
costs,” is more conducive to “efficient investment de-
cisions and competitive entry”). The FCC reasoned
that either result would conflict with Congress’s twin
goals of bringing meaningful competition to local
markets and enabling new entrants to make efficient
use of existing network facilities, many of which em-
body enormous economies of scale and density. See id.
at 66a-67a, 84a-88a (11 679, 704-707).

iii. As discussed above (at 5), in asking what it
would cost to replace the functions that make an asset
valuable, a forward-looking cost methodology requires
an inquiry into currently available substitutes—
including assets that perform the same functions as the
original asset, but that do not resemble the asset in all
respects (e.g., because they embody more efficient tech-
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nology than does the original asset). Some incumbents
urged the FCC to foreclose any consideration of such
alternatives. The FCC rejected that approach as
arbitrarily limiting the inquiry into the forward-looking
cost of replacing an asset’s useful functions in today’s
market. See App., infra, 69a-71a (71 683-685).

At the same time, the FCC determined that
TELRIC should take as given the incumbent’s existing
wire centers (i.e., its switch locations). App., infra, 70a-
71a (1 685). That pragmatic limitation has considerable
significance for determining the rates that incumbents
may charge new entrants for interconnection and
network elements, because it confines the inquiry to
efficient alternatives that are compatible with the most
basic geographical design of the existing network. The
FCC observed that this limitation, by encouraging new
entrants to reduce costs “by designing more efficient
network configurations,” would put to rest any concern
that the use of a forward-looking cost methodology
would leave new entrants with insufficient incentives to
construct their own facilities. Ibid.

The FCC codified its determinations on this subject
in a regulation providing that, for purposes of deter-
mining the rates an incumbent may charge a new
entrant, an element’s cost “should be measured based
on the use of the most efficient telecommunications
technology currently available and the lowest cost
network configuration, given the existing location of
the incumbent LEC’s wire centers.” 47 C.F.R.
51.505(b)(1).

b. At the same time that the FCC promulgated the
pricing rules discussed above, the FCC also promul-
gated another set of rules, which have come to be
known as the “combinations” rules. See App., infra,
44a-49a (1111 292-297). Rule 315(b) provides that, “[e]x-
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cept upon request, an incumbent LEC shall not sepa-
rate requested network elements that the incumbent
LEC currently combines.” 47 C.F.R. 51.315(b). Rule
315(c)—the principal combinations rule at issue here—
further requires incumbent LECs, at the request of a
new entrant (and for a cost-based fee), to combine pre-
viously uncombined elements, “even if those elements
are not ordinarily combined” within the incumbent’s
network. 47 C.F.R. 51.315(c)." As discussed below, the
latter rule is designed principally for the many circum-
stances in which an incumbent is able to link facilities
within its network more efficiently, and thus less
expensively, than the new entrant. See pp. 25-26, infra.
The new entrant must bear the costs of combination
whether performed by the new entrant itself or by the
incumbent; the principal objective of Rule 315(c) is to
help the new entrant avoid unnecessary costs and
delays.

3.a. In 1996 and 1997, the Eighth Circuit stayed and
then invalidated the FCC'’s pricing rules on the ground
that the 1996 Act gives state public utility commissions,
not the FCC, general jurisdiction to interpret the
pricing provisions of Sections 251 and 252. lowa Utils.

4 The duty set forth in Rule 315(c) applies only where the re-
guested combination is “[t]echnically feasible” and only where com-
pliance with the request “[w]ould not impair the ability of other
carriers to obtain access to unbundled network elements or to
interconnect with the incumbent LEC’s network.” 47 C.F.R.
315(c)(1) and (2). Rules 315(e) and (f) provide state commissions
with specific guidance on the application of those two qualifications
to the general duty stated in Rule 315(c). 47 C.F.R. 315(¢e) and (f).
Finally, Rule 315(d) imposes on incumbent LECs a related duty to
“perform the functions necessary to combine unbundled network
elements with elements possessed by the requesting telecommuni-
cations carrier in any technically feasible manner.” 47 C.F.R.
51.315(d).
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Bd. v. FCC, 120 F.3d 753, 794-800 (8th Cir. 1997). The
Eighth Circuit’s jurisdictional orders remained in effect
until early 1999. During that period, the great majority
of state commissions voluntarily followed the FCC'’s
basic forward-looking methodology in adjudicating
disputes between incumbents and new entrants over
the rates to be charged for interconnection and network
elements. See pp. 20-21, infra. In January 1999, this
Court reversed the Eighth Circuit’s jurisdictional
ruling, holding that the FCC has statutory authority to
establish national pricing standards under Sections
251 and 252. lowa Utils. Bd. I, 525 U.S. at 376-385. The
Court remanded the case to the Eighth Circuit to
address (among other things) the substantive validity
of the FCC'’s cost methodology.

In July 2000, the Eighth Circuit issued its decision on
remand. The court upheld the FCC'’s use of a forward-
looking, rather than historical, cost methodology and
rejected as premature the incumbents’ Takings Clause
challenge to that methodology. See App., infra, 10a-
18a. But the court nonetheless invalidated the key
regulation specifying that, apart from the “wire center”
exception, the forward-looking cost of an element
“should be measured based on the use of the most
efficient telecommunications technology currently
available and the lowest cost network configuration.”
47 C.F.R. 51.505(b)(1). See App., infra, 6a-10a.

The Eighth Circuit held the regulation to be contrary
to “the plain meaning” of Section 252(d)(1), and thus to
be invalid under step one of this Court’s Chevron analy-
sis. App., infra, 8a; see also id. at 4a; see generally
Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-843
(1986) (“First, always, is the question whether Con-
gress has directly spoken to the precise question at
issue * * * for the court, as well as the agency, must
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give effect to the unambiguously expressed intent of
Congress.”). The court noted that Section 252(d)(1)
requires that determination of the “just and reasonable
rate” that an incumbent may charge for interconnection
or network elements be based on “the cost (determined
without reference to a rate-of-return or other rate-
based proceeding) of providing the interconnection or
network element.” App., infra, 5a. Underscoring the
word “the” in the final phrase of that provision (id. at
7a, 8a), the court concluded that Congress’s use of the
definite article generally forecloses regulators, in deter-
mining forward-looking costs, from looking beyond
“the” actual facilities deployed by the incumbent. Id. at
8a-10a.’

b. InJuly 1997, the Eighth Circuit invalidated Rules
315(c)-(f), which require incumbents to combine certain
previously uncombined elements in their networks at
the request of new entrants. The court reasoned
(among other things) that such a requirement was
foreclosed by Section 251(c)(3), which states that an
incumbent must provide new entrants with “nondis-
criminatory access to network elements on an un-
bundled basis” and “in a manner that allows requesting
carriers to combine such elements.” The court
reasoned that a new entrant’s right to “unbundled”
elements embodies only a right to physically separated
elements; that the second sentence of Section 251(c)(3)

5 After the Eighth Circuit ruled, the FCC and the United
States moved for a partial stay of the mandate pending this
Court’s disposition of the case, explaining that, if the mandate
were to issue immediately, it would cause severe and potentially
unnecessary disruption in implementation of the 1996 Act. The
Eighth Circuit granted that motion and stayed its mandate,
pending this Court’s review, with respect to the FCC’s pricing
rules implementing Section 252(d)(1).
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states merely that incumbents must “provide such
unbundled network elements in a manner that allows
requesting [telecommunications] carriers to combine
such network elements”; and that the plain language of
that sentence, by negative implication, precludes
provisions that, like Rules 315(c)-(f), require incum-
bents to provide combinations of elements to new
entrants. See lowa Utils. Bd., 120 F.3d at 813. The
court did not discuss Rule 315(b). Each side filed peti-
tions for rehearing arguing for or against the pro-
position that the court’s invalidation of Rules 315(c)-(f)
compelled the invalidation of Rule 315(b) as well. In
October 1997, the court resolved those petitions by
invalidating Rule 315(b). See id. at 813, 820.

We sought certiorari to challenge the Eighth Cir-
cuit’s invalidation of Rule 315(b) alone. We explained
that Rule 315(b) includes a prohibition on a particularly
egregious form of discriminatory conduct that Rules
315(c)-(f) do not, by their terms, address—i.e., an in-
cumbent’s disconnection of previously combined ele-
ments simply to impose wasteful reconnection costs on
a new entrant. FCC Reply Br. 25 n.17, lowa Utils. Bd.
I. This Court reinstated Rule 315(b). lowa Utils. Bd. I,
525 U.S. at 393-395. The Court concluded that Section
251(c)(3) “is ambiguous on whether leased network
elements may or must be separated,” and that Rule
315(b) was an “entirely rational” means for the FCC to
“ensur[e] against an anticompetitive practice.” Id. at
395. In concluding that nothing in Section 251(c)(3) pre-
vented the FCC from adopting that rule, the Court ob-
served that the term “unbundled” in Section 251(c)(3)
could refer to separately priced assets as distinguished
from “physically separated” assets. Id. at 394. The
Court also observed that the second sentence of Section
251(c)(3) “does not say, or even remotely imply, that
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elements must be provided [in discrete pieces] and
never in combined form.” Ibid. The Court did not
explicitly address Rules 315(c)-(f).°

On remand, the FCC and certain private parties
asked the Eighth Circuit to restore Rules 315(c)-(f),
arguing that this Court’s rationale for reinstating Rule
315(b) applied equally to those rules. The Eighth Cir-
cuit rejected that request. App., infra, 26a-29a. Once
again, the court held that Congress, in the second sen-
tence of Section 251(c)(3), “has directly spoken on the
issue of who shall combine previously uncombined net-
work elements. It is the requesting carriers who shall
‘combine such elements.”” Id. at 29a. The court
acknowledged that its holding on that point conflicted
with two recent decisions of the Ninth Circuit, which
sustained, as consistent with the 1996 Act, a state
public utility commission’s imposition of combinations
requirements similar to Rules 315(c)-(f). Id. at 27a-28a
(citing US WEST Communications v. MFS Intelenet,
Inc., 193 F.3d 1112, 1121 (1999), cert. denied, 120 S. Ct.
2741 (2000), and MCI Telecomms. Corp. v. US WEST
Communications, 204 F.3d 1262, 1268 (2000), petition
for cert. pending, No. 00-214 (filed Aug. 7, 2000)).

4. In 1997, the FCC issued rules addressing another
important provision of the 1996 Act, 47 U.S.C. 254,
which concerns universal-service programs; such pro-
grams are designed to assure, among other things, that
essential telecommunications services are available at
reasonable cost to all Americans. See In re Federal-

6 AT&T and other carriers had sought to reinstate those rules
on the ground that the Eighth Circuit's invalidation of them had
rested on its misunderstanding of the FCC's general jurisdictional
role under the 1996 Act. See AT&T Opening Br. 34, lowa Utils.
Bd. 1. But AT&T made that argument only in passing, and this
Court did not address it.
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State Joint Bd. on Universal Serv., Report & Order
(Universal Service Order), 12 F.C.C.R. 8776 (1997). In
that order, the FCC announced that it would employ
essentially the same methodology as TELRIC, with
modifications not material here, in determining the
amount of the universal-service subsidies that LECs
will receive for providing service to areas of the
country that are particularly costly to serve.

In 1999, the Fifth Circuit adjudicated various chal-
lenges to the Universal Service Order. See Texas
Office of Pub. Util. Counsel v. FCC, 183 F.3d 393
(1999). The court upheld the FCC’s decision to use
TELRIC in calculating federal universal-service sub-
sidies. Id. at 410-413. In so doing, the court rejected
the argument of certain incumbent LECs that con-
struing Section 254 to permit the use of TELRIC
(instead of a historical cost methodology) is barred by
the Takings Clause. Id. at 413 & n.14. In June 2000,
this Court granted a petition for a writ of certiorari on
that issue. See GTE Serv. Corp. v. FCC (Universal
Service Case), 120 S. Ct. 2214 (2000) (No. 99-1244).

REASONS FOR GRANTING THE PETITION

The 1996 Act is “an unusually important legislative
enactment” that was designed, in significant part, “to
promote competition in the local telephone service
market.” Renov. ACLU, 521 U.S. 844, 857 (1997). This
Court granted certiorari in lowa Utilities Board | and
reversed a jurisdictional decision of the Eighth Circuit
that, if left standing, would have severely encumbered
the process of bringing the benefits of such competition
to American consumers. This Court’s intervention is
needed again, and this time the stakes are, if anything,
even higher.

Congress sought to encourage the development of
competition in local telecommunications markets by
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enabling new entrants, at rates based on “cost,” to
lease elements of, and interconnect with, incumbents’
existing networks. When this case was last before
this Court, the relevant question was which regulatory
entity—the FCC or the state commissions—had
authority to determine the cost methodology to be used
to calculate those rates. Before the Court decided that
guestion, the great majority of state commissions
voluntarily adopted the essentials of TELRIC because
they, like the FCC, recognized that that methodology
was both faithful to the 1996 Act and necessary to
ensure robust local competition. By invalidating a key
aspect of TELRIC on the merits, the Eighth Circuit’s
new decision threatens to upset that methodological
consensus and throw the telecommunications industry,
once more, into a state of disarray.

The decision below is wrong. It also conflicts in
principle with the Fifth Circuit’s decision in the
Universal Service Case, which this Court has already
granted certiorari to review this Term. Although the
two cases involve different provisions of the 1996 Act,
the cost methodology under review in the Universal
Service Case is largely derivative of the cost meth-
odology that the FCC developed in the order on review
in this case. For that reason, and because the Court’s
decision in the Universal Service Case is unlikely to
compel any particular disposition of the issue presented
here, the Court should grant certiorari in this case as
well and should decide it in conjunction with the
Universal Service Case, rather than holding it pending
the disposition of that case.

The Court should also grant certiorari to review the
Eighth Circuit’s erroneous invalidation of the FCC'’s
combinations rules, Rules 315(c)-(f), which require
incumbent carriers, at the request of a new entrant
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(and for a cost-based fee), to combine certain previously
uncombined elements in their networks. The Eighth
Circuit’'s decision invalidating Rules 315(c)-(f) is in
direct conflict with decisions of the Ninth Circuit
sustaining a similar obligation imposed by a state public
utility commission. Both the Eighth Circuit and the
Ninth Circuit have recognized as much. Unless the
Court intervenes, that conflict will persist, sowing con-
fusion concerning a highly significant issue of inter-
pretation arising under the 1996 Act.

1. a. In implementing Congress’s directive that the
rates that incumbent LECs charge new entrants “shall
be based on the cost (determined without reference to a
rate-of-return or other rate-based proceeding) of pro-
viding the interconnection or element,” 47 U.S.C.
252(d)(1),” the FCC determined that the relevant “cost”
is the forward-looking cost of providing that
interconnection or network element, not the historical
cost. App., infra, 61a-88a (11 672-707). Any inquiry
into forward-looking costs asks how much it would cost,
in today’s market, to replace the functions of an item

7 Section 252(d)(1), titled “Interconnection and network ele-
ment charges,” provides:

Determinations by a State commission of the just and
reasonable rate for the interconnection of facilities and equip-
ment for purposes of subsection (c)(2) of section 251 of this
title, and the just and reasonable rate for network elements
for purposes of subsection (c)(3) of such section—

(A) shall be

(i) based on the cost (determined without reference to
a rate-of-return or other rate-based proceeding) of pro-
viding the interconnection or network element (whichever
is applicable), and

(i) nondiscriminatory, and
(B) may include a reasonable profit.
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that make it valuable. See p. 5, supra. The outcome of
that inquiry necessarily varies with the cost of cur-
rently available substitutes that perform those func-
tions. For example, the forward-looking cost (as well as
the fair market value) of a personal computer, a video
cassette recorder, or a telephone switch declines as
more efficient substitutes are introduced into the
market. That principle is embodied in the key regula-
tion at issue here, which provides that, as a general
matter, forward-looking cost “should be measured
based on the use of the most efficient telecommunica-
tions technology currently available and the lowest cost
network configuration.” 47 C.F.R. 51.505(b)(1).

While affirming the FCC’s choice of a forward-
looking cost methodology, the Eighth Circuit nonethe-
less invalidated the FCC’s determination of what that
methodology should measure. The court gave little
explanation for that holding beyond the twin observa-
tions that Congress mandated an inquiry into the cost
of providing “the interconnection or network element”
requested by a new entrant and that “Congress was
dealing with reality, not fantasizing about what might
be.” App., infra, 8a. Neither observation, however, is
at all inconsistent with the FCC’s methodology.

First, the Eighth Circuit appeared to believe that, in
considering the costs of efficient substitutes, regulators
are determining the forward-looking cost of something
other than the element whose functions the new entrant
seeks to obtain. That is simply wrong. Because (as the
Eighth Circuit recognized) the *“cost” inquiry mandated
by Section 252(d)(1) is reasonably construed to permit
an inquiry into forward-looking cost, and because the
forward-looking cost of any asset necessarily turns on
the cost of replacing its functions with currently avail-
able, efficient substitutes, the Eighth Circuit’s decision
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lacks any apparent conceptual foundation. Under one
of several possible interpretations, the Eighth Circuit
believed that the forward-looking inquiry should turn
on the cost of replicating an incumbent’s existing
facilities in every physical particular (rather than the
functions of those facilities), whether or not any rational
actor would construct such facilities in today’s market.
But nothing in the language of Section 252(d)(1) re-
motely compels the adoption of that wooden and long-
discredited methodological approach. See App., infra,
70a (1 684) (recognizing that such an approach could
produce rates “that reflect inefficient or obsolete
network design and technology”); see also Missouri ex
rel. Southwestern Bell Tel. Co. v. Public Serv. Comm’n,
262 U.S. 276, 312 (1923) (Brandeis, J., concurring in the
judgment) (disparaging, as the least appropriate cost
methodology, an inquiry into “what it would cost to
reproduce the identical property”).?

Moreover, contrary to the Eighth Circuit’s sugges-
tion, the more appropriate way to “deal[] with reality”
(App., infra, 9a) in determining the forward-looking

8 The Eighth Circuit misconstrued the statutory language in
another respect as well. Section 252(d)(1) concerns recovery of the
costs of “providing the * * * network element” that a competitor
seeks to lease. The term “element” describes, at an appropriately
high level of generality, the class of “facilit[ies]” (or “features,
functions, and capabilities”) associated with particular tasks within
the network. See 47 U.S.C. 153(29); lowa Utils. Bd. I, 525 U.S. at
387. For example, fiber wires and copper wires, despite their
technological differences, are examples of the loop element.
Similarly, analog switches and digital switches are both examples
of the switching element. See Local Competition Order, 11
F.C.C.R. at 15,691, 15,706 (11 380, 412). The Eighth Circuit's
decision, however, appears to be based on the erroneous premise
that the term “element” is confined to individual pieces of
equipment.
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costs of network elements is to take currently available
alternatives into account, rather than to ignore them.
In competitive markets, the price that a firm would pay
to lease particular facilities varies with the cost of
obtaining the function of those facilities through some
other means, including through the use of more efficient
substitutes; the firm would not arbitrarily blind itself to
the availability of such substitutes. Taking those sub-
stitutes fully into account is not “fantasizing about what
might be,” as the Eighth Circuit believed (ibid.), but is
a routine component of any sensible inquiry into the
current value of an asset. Indeed, it would be fantasti-
cal, in conducting such an inquiry, to omit consideration
of efficient substitutes altogether and to proceed on the
assumption that technology has frozen in time and has
no bearing on replacement costs.’

9 The FCC's approach is hardly novel. The FCC based TELRIC
on forward-looking cost methodologies developed by several state
public utility commissions that had already taken steps to open
local telecommunications markets to competition. See App., infra,
56a-57a, 67a-68a (11 631, 681). The European Commission has
endorsed a methodology very similar to TELRIC as a means of
opening European telecommunications markets to competition.
See Commission Recommendation on Interconnection in a Liber-
alised Telecomms. Market (Part 1, Interconnection Pricing) (Jan.
8, 1998) (“Interconnection costs should be calculated on the basis of
forward-looking long run average incremental costs, since these
costs closely approximate those of an efficient operator employing
modern technology.”). Other federal agencies have employed a
similar approach in other regulated industries. In the 1980s, for
example, the Interstate Commerce Commission ordered that the
rate a market-dominant railroad could charge “captive” coal
shippers should be limited to the forward-looking cost the shipper
would incur were it to transport the coal to its destination using
the most efficient railroad system that could be configured to
accomplish that task. The D.C. Circuit upheld the ICC’s approach,
reasoning that although it “deals with hypothetical and not actual
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The Eighth Circuit did not spell out what it believed
an appropriate forward-looking methodology would
entail. It is not even clear that the Eighth Circuit’s
preferred methodology would be more favorable than
TELRIC to the incumbent LECs.” Our essential point
is that the Nation’s telecommunications industry should
be governed not by the Eighth Circuit’s obscure mis-
understanding of the statutory text, but by the per-
missible construction of that text adopted by the expert
federal agency to which Congress has delegated author-
ity to resolve such matters. See lowa Utils. Bd. I, 525
U.S. at 397. Because nothing in Section 252(d)(1) con-
strains the FCC'’s discretion to give full consideration
to efficient alternatives as part of the forward-looking
cost inquiry, the decision below should be reversed.

b. If left intact, the Eighth Circuit’s decision could
have destabilizing consequences for “a crucial segment
of the economy worth tens of billions of dollars.” lowa
Utils. Bd. I, 525 U.S. at 397.

Since August 1996, when the FCC first prescribed a
forward-looking methodology to determine the appro-
priate rates for incumbents to charge new entrants for
providing interconnection and network elements, that
methodology has governed the telecommunications

transportation situations, it provides an appropriate analytical
tool” for determining rates. Potomac Elec. Power Co. v. ICC, 744
F.2d 185, 193-194 (D.C. Cir. 1984).

10 In one passage, the court suggested that incumbents may be
entitled to recover only the incremental costs of accommodating
competitors within their networks: i.e., “the cost to the [incum-
bent] of carrying the extra burden of the competitor’s traffic.”
App., infra, 9a. That position, while arguably consistent with
Section 252(d)(1), is not compelled by that provision, and it is at
odds with the FCC'’s choice of an approach that permits full recov-
ery of the forward-looking costs of the network elements leased by
new entrants.
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industry. Since January 1999, when this Court upheld
the FCC’s jurisdiction to issue the pricing rules
adopting TELRIC, those rules have directly bound
state public utility commissions in arbitrating rate
disputes between incumbents and new entrants. Even
during the previous period in which the pricing rules
were vacated, the overwhelming majority of state
commissions independently adopted essentially the
same forward-looking methodology. See, e.g., Peter
W. Huber et al., Federal Telecommunications Law
§24.4.1, at 185 (2d ed. 1999) (“While the lowa Utilities
Board case was being litigated, most states used their
price-setting authority in ways closely following the
FCC models.”)."* And, during that same period, the
federal courts consistently rejected arguments by
incumbent LECs that the state commissions’ adoption
of TELRIC violated the 1996 Act. See, e.g., GTE S.
Inc. v. Morrison, 6 F. Supp. 2d 517, 528-530 (E.D. Va.
1998), aff’d on other grounds, 199 F.3d 733, 742-744, 749
(4th Cir. 1999); see also Bell Atl.-Del., Inc. v. McMahon,
80 F. Supp. 2d 218, 235-236 (D. Del. 2000). The Eighth
Circuit’s decision thus threatens to alter the basic legal
framework on which state and federal implementation
of the statutory “cost” standard has rested since
enactment of the 1996 Act.

Because the Eighth Circuit was selected to review all
challenges to the FCC'’s pricing rules, see 28 U.S.C.
2112(a)(3), its invalidation of those rules has nationwide
significance. See 28 U.S.C. 2342(1); see note 16, infra

11 Indeed, in their brief opposing our petition for certiorari on
the jurisdictional issue (on the ground that it presented no issue of
sufficient national importance), the Bell companies appeared to
acknowledge that “‘virtually every state in the union’ has adopted
pricing policies compatible with the FCC’s own notions.” Reg’l
Bell Operating Cos. Br. in Opp. 19-20, lowa Utils. Bd. I.
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(discussing Hobbs Act). In the absence of further
review by this Court, the FCC would be required to
consider new, nationally binding rules consistent with
the Eighth Circuit’s decision. Accordingly, the Eighth
Circuit’s decision could have enormous substantive con-
sequences for the rates set by the state commissions,
and could produce disruption in the telecommunications
industry at least comparable to the disruption that was
threatened by the Eighth Circuit’s earlier jurisdictional
decision.

c. As the Eighth Circuit observed with “no small
amount of interest” (App., infra, 17a n.8), this Court has
granted certiorari in the Universal Service Case to con-
sider the lawfulness of a forward-looking cost methodol-
ogy that originated from, and closely parallels, the
methodology at issue here. For the reasons discussed
below, the Court should grant certiorari in this case so
that it may review both cases on the merits this Term.

All parties agree that, “[w]hereas the Eighth Circuit
set aside the FCC’s forward-looking cost methodology
in the network-element-pricing context, the Fifth Cir-
cuit sustained it in the universal service context.” Br.
for Respondents Southwestern Bell et al. 12, Universal
Service Case.” The cost methodology on review in the

12 In asking this Court to review the Universal Service Case,
GTE argued that “[t]he forward-looking cost method the FCC
used for determining the cost of providing universal service is the
same methodology the FCC has used in the other major pro-
ceeding under the Act in which it must provide compensation for
the forced use of incumbents’ property—namely, the rulemaking
setting a pricing methodology for network elements under the
local competition provisions of the Act.” Pet. 15, Universal Service
Case. GTE further explained that, in both the Universal Service
Case and this case, it has specifically challenged the use of costs
that would be incurred by “an imaginary, ideally efficient carrier.”
Ibid. And the parties’ briefs on the merits in the Universal Service
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Universal Service Case was first designed and adopted
by the FCC in the local-competition context to deter-
mine the rates that incumbent LECs may charge for
providing interconnection and network elements. See,
e.g., id. at 11. Understanding why the FCC selected
that methodology to promote local competition is es-
sential to understanding the role that the methodology
plays in the FCC’s implementation of the 1996 Act as a
whole. See, e.g., Universal Service Order, 12 F.C.C.R.
at 8916-8917 & n.669. Thus, as the incumbent LECs
who successfully petitioned for certiorari in the Univer-
sal Service Case themselves have urged, the Court
should grant certiorari in this case as well and consider
this case in conjunction with the Universal Service
Case. See Pet. at 19-24, Verizon Communications Inc.
v. FCC, No. 00-511 (filed Oct. 4, 2000)."

Because of the industry’s need for prompt resolution
of the issues presented here, the Court should not
merely hold this case pending its disposition of the
Universal Service Case. Although the two cases
present closely related issues involving essentially the
same cost methodology, this Court’s resolution of the
issues presented in the Universal Service Case is
unlikely to resolve the issues presented in this petition.

Case devote substantial discussion to the local competition rules at
issue here. See, e.g., Pet. Br. 5-6, 8-10, 12-13, 42; U.S. Br. 10, 36-37,
44-48.

13 Werizon (which arose from the merger of GTE Corp. and Bell
Atlantic Corp.), together with a number of other major incumbent
LECs, has filed a petition for a writ of certiorari to challenge the
aspect of the Eighth Circuit's decision upholding the FCC'’s
authority to adopt a forward-looking methodology. Because the
underlying pricing issues presented by Verizon’s petition and this
petition are closely interrelated, we do not oppose Verizon’s peti-
tion. We are authorized to represent that Verizon does not intend
to oppose our petition on the first question presented here.
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That is so for two reasons. First, for the reasons
discussed in our brief on the merits in the Universal
Service Case (at 16-28), the Court should answer the
guestion presented there on threshold grounds that are
independent of the FCC'’s choice of a cost methodology
as one variable in the formula for calculating federal
universal-service subsidies. Second, even if this Court
were to address the underlying merits of TELRIC in
the Universal Service Case, that case provides no
apparent occasion to resolve the question of statutory
interpretation presented here; that case does not di-
rectly involve Section 252(d)(1), the provision on which
the Eighth Circuit relied, and which addresses carrier-
to-carrier rates in the local-competition context, not
subsidies in the universal-service context.

In short, as the incumbent LECs challenging
TELRIC in both this case and the Universal Service
Case have stated, holding this case pending disposition
of the Universal Service Case would only further delay
the resolution of the parties’ dispute over the validity of
that methodology in the local-competition context. Pet.
at 21-22, Verizon Communications, supra. And further
delay would be most undesirable. The FCC promul-
gated the pricing rules at issue here in August 1996.
Largely because of the Eighth Circuit’s erroneous
jurisdictional rulings in 1996 and 1997, there is still no
resolution of the legal disputes concerning those rules,
and that uncertainty has had substantial adverse conse-
quences for the development of local competition.*

14 See generally Deborah Solomon, Regional Bells Win Partial
Court Victory, Wall St. J., July 19, 2000, at A2 (partial invalidation
of TELRIC “further clouds the competitive local-phone environ-
ment by creating uncertainty about what rival carriers will be
required to pay”).
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This Court’s intervention is needed this Term to bring
that uncertainty to an end.

2. This Court should also grant certiorari to resolve
the circuit conflict created by the Eighth Circuit’s
erroneous invalidation of Rules 315(c)-(f).

a. With certain exceptions, Rule 315(c) requires an
incumbent LEC to combine network elements, includ-
ing elements that “are not ordinarily combined” in the
incumbent’s network, if the new entrant requesting the
combination agrees to pay the incumbent for the cost of
performing the task. 47 C.F.R. 51.315(c); see App.,
infra, 44a-49a (79 292-297); see also id. at 97a-102a
(1111 743-752) (discussing applicable pricing principles).”
That obligation is principally invoked in the many
circumstances in which elements within an incumbent’s
network can be combined more efficiently by the incum-
bent than by the new entrant; if the new entrant could
combine the elements more efficiently, it would typi-
cally perform that task itself, rather than compensating
the incumbent for doing so.

If incumbents could refuse to combine network ele-
ments for new entrants, even when incumbents could
do so more efficiently (and would be compensated for
doing so), new entrants and ultimately their customers
would incur unnecessary and often debilitating costs
and delays. Those costs and delays, which incumbents
do not suffer when serving their retail customers,
would put new entrants at a substantial competitive
disadvantage. Indeed, the FCC determined that a new
entrant might lack sufficient information about the
incumbent’s network to be able to perform the com-

15 Rules 315(d)-(f) supplement or clarify the basic obligation set
forth in Rule 315(c) in various ways that the Eighth Circuit did not
consider independently problematic. See note 4, supra. This
petition seeks reinstatement of those rules as well.
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binations at all. App., infra, 45a (1 293). The FCC thus
concluded that new entrants “would be seriously and
unfairly inhibited in their ability to use unbundled
elements to enter local markets” if incumbents were not
required to combine those elements at a new entrant’s
request (and for a fee). Ibid. Moreover, as the FCC has
since observed, recent developments illustrate the
critical significance of Rule 315(c) because, in many
contexts, “incumbent LECs have refused to provide
access to network elements so that competitors could
combine them.” In re Implementation of the Local
Competition Provisions of the Telecomms. Act of 1996,
Third Report & Order & Fourth Further Notice of
Proposed Rulemaking, 15 F.C.C.R. 3696, 3910 (1999) (1
482).

In 1997, the Eighth Circuit invalidated Rules 315(c)-
(f) as inconsistent with Section 251(c)(3), the provision
of the 1996 Act that defines the duties of an incumbent
LEC to include:

[t]he duty to provide, to any requesting telecom-
munications carrier for the provision of a telecom-
munications service, nondiscriminatory access to
network elements on an unbundled basis at any
technically feasible point on rates, terms, and condi-
tions that are just, reasonable, and nondiscrimina-
tory * * * An incumbent local exchange carrier
shall provide such unbundled network elements in a
manner that allows requesting carriers to combine
such elements in order to provide such telecom-
munications service.

47 U.S.C. 251(c)(3). The Eighth Circuit reasoned (1)
that the term “unbundled” in Section 251(c)(3) means
disconnected and (2) that the second sentence of Section
251(c)(3) creates a negative inference that incumbents
should not have to provide combinations of elements.
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See lowa Utils. Bd., 120 F.3d at 813. In lowa Utilities
Board I, this Court did not explicitly address AT&T’s
passing challenge to the invalidation of Rules 315(c)-(f),
see note 6, supra, and the parties raised the issue again
in the Eighth Circuit on remand.

While those remand proceedings were pending, the
Ninth Circuit upheld combinations requirements, im-
posed by the Washington Utilities and Transportation
Commission, that are essentially identical to Rule
315(c). US WEST, 193 F.3d at 1121. The Ninth Circuit
reasoned that this Court’s decision in lowa Utilities
Board I—and, in particular, its recognition that Section
251(c)(3) “does not say, or even remotely imply, that
elements must be provided only [in discrete pieces] and
never in combined form,” 525 U.S. at 394—*"undermined
the Eighth Circuit’s rationale for invalidating” Rules
315(c)-(f). US WEST, 193 F.3d at 1121. The Ninth
Circuit thus concluded that lowa Utilities Board 1
removed any legal objection to the combinations re-
guirements at issue “despite the Eighth Circuit’s prior
invalidation of the nearly identical FCC regulation.”
Ibid.; accord MCI Telecomms. Corp., 204 F.3d at 1268.

In reaffirming its earlier decision to invalidate Rules
315(c)-(f), the Eighth Circuit acknowledged the conflict
between that holding and the Ninth Circuit’s holding in
US WEST. App., infra, 28a. The court nonetheless
reasoned that, under step one of Chevron, the final sen-
tence of Section 251(c)(3), which requires an incumbent
to provide network elements “in a manner that allows
requesting carriers to combine such elements,” 47
U.S.C. 251(c)(3), speaks directly to the question of “who
shall combine previously uncombined network ele-
ments” and forecloses a combinations requirement such
as the one set forth in Rule 315(c). App., infra, 29a; see
also Southwestern Bell Tel. Co. v. Waller Creek Com-
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munications, Inc., 221 F.3d 812, 820-821 (5th Cir. 2000)
(noting conflict between Eighth and Ninth Circuits but
resolving case on other grounds).

b. This Court’s intervention is necessary to resolve
the conflict between the Eighth and the Ninth Circuits
over whether Section 251(c)(3) precludes the kind of
combinations requirement at issue here. Until resolved
by this Court, that conflict will persist, creating the
potential for confusion throughout the United States
concerning the types of combinations requirements that
state commissions may impose. For example, state
commissions in the Ninth Circuit remain free to impose
requirements identical to Rules 315(c)-(f), but state
commissions in the Eighth Circuit are now apparently
barred from doing so.*

On the merits, the Eighth Circuit’s decision was
wrong and should be reversed. The court’s reasoning
rests on the notion that, under step one of Chevron, the
second sentence of Section 251(c)(3) directly forecloses

16 Under 28 U.S.C. 2342(1), known as the Hobbs Act, “exclusive
jurisdiction * * * to determine the validity” of FCC orders lies
with the federal courts of appeals on direct review. See generally
FCC v. ITT World Communications, Inc., 466 U.S. 463, 468 (1984);
Wilson v. A.H. Belo Corp., 87 F.3d 393, 400 (9th Cir. 1996). Thus,
the Eighth Circuit’s invalidation of Rules 315(c)-(f), if not re-
versed, would mean that state public utility commissions would no
longer be required to follow those rules (as distinguished from the
underlying statute). At the same time, however, the Eighth Cir-
cuit’s decision would not preclude state commissions in other
circuits from imposing independent obligations that, in the view of
the courts of appeals for those circuits, are consistent with federal
law (including any extant FCC regulations). See MCI Telecomms.
Corp., 204 F.3d at 1268. This Court recently denied certiorari in
US WEST to consider the claim that the Ninth Circuit had vio-
lated the Hobbs Act when it upheld a state commission counter-
part to Rule 315(c). See US WEST Communications, Inc. v. MFS
Intelenet, Inc., 120 S. Ct. 2741 (2000) (No. 99-1641).
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combinations requirements of the kind at issue here.
But that sentence simply guarantees new entrants the
right to receive “network elements in a manner that
allows requesting carriers to combine such elements” if
they choose to do so themselves. It does not speak to
whether the FCC may separately require incumbents
to combine requested elements when the new entrant is
willing to pay them for that service.

Indeed, the Eighth Circuit's Chevron step one analy-
sis here is little different from the analysis that this
Court rejected in lowa Utilities Board 1. In each case,
the Eighth Circuit construed the creation of a specific
right in the second sentence of Section 251(c)(3) to bar
the FCC, by negative implication, from recognizing
other such rights in the exercise of its general authority
to implement Sections 251 and 252 in a manner condu-
cive to competition. In reinstating Rule 315(b), this
Court observed that the second sentence of Section
251(c)(3), while “contemplat[ing] that elements may be
requested and provided” in “discrete pieces,” “does not
say, or even remotely imply, that elements must be
provided only in this fashion and never in combined
form.” lowa Utils Bd. I, 525 U.S. at 394. Similarly,
there is no basis here for concluding that, because that
same sentence confers on new entrants the right to
combine elements of the incumbent’s network, it
precludes the FCC from issuing rules recognizing a new
entrant’s additional right to have an incumbent combine
those elements for a cost-based fee. In any event, the
statute is at most ambiguous on this point, and the
FCC’s implementation is entitled to substantial defer-
ence. See id. at 395, 397."

17 In lowa Utilities Board I, we sought this Court’s review only
of the portion of the Eighth Circuit’s original decision invalidating
Rule 315(b), not the portion invalidating Rules 315(c)-(f). We
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CONCLUSION
The petition for writ of certiorari should be granted.
Respectfully submitted.
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explained that Rule 315(b) includes a prohibition on conduct that is
even more flagrantly discriminatory and anticompetitive than the
conduct prohibited by Rule 315(c). See U.S. Reply Br. 24 n.17,
lowa Utils. Bd. I. As discussed in the text, developments follow-
ing this Court’s decision reinstating Rule 315(b) underscore the
need for review of the Eighth Circuit’s invalidation of Rules 315(c)-
() as well. That is so both because the Eighth Circuit’s position is
difficult to square with this Court’s decision in lowa Utililties
Board I, and because the courts of appeals are now in conflict over
the validity of combinations requirements such as those at issue
here.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 96-3321
lowA UTILITIES BOARD, ET AL., PETITIONERS

V.

FEDERAL COMMUNICATIONS COMMISSION AND
UNITED STATES OF AMERICA, RESPONDENTS

ON PETITIONS FOR REVIEW OF AN ORDER OF
THE FEDERAL COMMUNICATIONS COMMISSION

[Submitted: Sept. 17, 1999
Filed: July 18, 2000]

Before: WoLLMAN, Chief Judge, BowmAN and
HANSEN, Circuit Judges.

HANSEN, Circuit Judge. These cases are before us on
remand from the Supreme Court. See AT&T Corp. v.
lowa Utils. Bd., 525 U.S. 366, 119 S. Ct. 721, 142
L.Ed.2d 835 (1999). Local telephone service providers
(known as “incumbent local exchange carriers” or
“ILECs”) and their industry associations petition for

(1)
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review of the First Report and Order® issued by the
Federal Communications Commission (FCC) which
contains the FCC’s findings and rules® pertaining to the
local competition provisions of the Telecommunications
Act of 1996° (the Act). The Act requires an ILEC to (1)
permit requesting new entrants (competitors) in the
ILEC’s local market to interconnect with the ILEC’s
existing local network and, thereby, use that network
to compete in providing local telephone service (inter-
connection); (2) provide its competitors with access to
elements of the ILEC’s own network on an unbundled
basis (unbundled access); and (3) sell to its competitors,
at wholesale rates, any telecommunications service that
the ILEC provides to its customers at retail rates in
order to allow the competing carriers to resell those
services (resale). See 47 U.S.C. § 251(c)(2)-(4) (1994 ed.,
Supp. 111).* Through this Act, Congress sought “to
promote competition and reduce regulation in order to
secure lower prices and higher quality services for
American telecommunications consumers and encour-
age the rapid deployment of new telecommunications
technologies.” Telecommunications Act of 1996, Pub.L.
No. 104-104, purpose statement, 110 Stat. 56, 56 (1996).

L In re Implementation of the Local Competition Provisions in
the Telecommunications Act of 1996, 11 FCCRcd 15499 (1996)
(First Report and Order).

2 The FCC's rules are codified in scattered sections of Title 47,
Code of Federal Regulations. All references in this opinion to the
Code of Federal Regulations are to the 1997 version.

8 Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56 (codified as amended in scattered sections of Title 47,
United States Code).

4 All references in this opinion to sections and subsections of
the Telecommunications Act of 1996 in the United States Code are
to the 1997 supplement unless otherwise indicated.
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Challenges to the First Report and Order were
consolidated in this court.

I. Background

We present a brief summary of the background of
this case based upon the belief that all parties are
familiar with the opinion of the Supreme Court as well
as our prior opinion. In our prior opinion, lowa Utils.
Bd. v. F.C.C., 120 F.3d 753 (8th Cir. 1997), we con-
cluded, in relevant part, that (1) the FCC exceeded its
jurisdiction in promulgating various pricing rules; (2)
the FCC exceeded its jurisdiction in promulgating 47
C.F.R. 8 51.405, regarding rural exemptions; (3) the
FCC exceeded its jurisdiction in promulgating 47
C.F.R. § 51.303, regarding preexisting agreements; and
(4) various unbundling rules, including the superior
guality rules and the combination of network elements
rule, were contrary to the Act.

The Supreme Court affirmed in part, reversed in
part, and remanded. See AT & T Corp. v. lowa Utils.
Bd., 525 U.S. 366 (1999). The Supreme Court reversed
that part of our opinion pertaining to jurisdiction and
held that the FCC had jurisdiction to (1) design a
pricing methodology; (2) promulgate rules pertaining to
rural exemptions; and (3) promulgate rules regarding
preexisting agreements. The Supreme Court also
reversed our decision to vacate 47 C.F.R. § 51.315(b).
The Supreme Court did not address the part of our
opinion vacating the superior quality rules, 47 C.F.R. 88§
51.305(a)(4) and 51.311(c), and the additional combina-
tion of network elements rule, 47 C.F.R. § 51.315(c)-(f).
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On remand we must now review on the merits the
FCC’s forward-looking pricing methodology, proxy
prices, and wholesale pricing provisions. The peti-
tioners also request that the court vacate 47 C.F.R.
8§ 51.317, regarding the identification of additional
unbundled network elements, and that the court
reaffirm its previous decision vacating the superior-
guality rules and the additional combination of network
elements rule. We also must review on the merits 47
C.F.R. 8 51.405, regarding rural exemptions, and 47
C.F.R. 8 51.303, pertaining to preexisting agreements.

Il. Analysis

The United States Courts of Appeals have exclusive
jurisdiction to review final orders of the FCC pursuant
to 28 U.S.C. § 2342(1) and 47 U.S.C. § 402(a) (1994). In
reviewing an agency’s interpretation of a statute, we
must defer to the agency only if its interpretation is
consistent with the plain meaning of the statute or is a
reasonable construction of an ambiguous statute. See
Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842-43 (1984). We will over-
turn an agency interpretation that conflicts with the
plain meaning of the statute, see id., is an unreasonable
construction of an ambiguous statute, see id. at 844-45,
or is arbitrary and capricious. See 5 U.S.C. § 706 (1994);
Chevron, 467 U.S. at 844. In making our decision
regarding reasonableness, the issue “is not whether the
Commission made the best choice, or even the choice
that this Court would have made, but rather ‘whether
the FCC made a reasonable selection from among the
available alternatives.”” Southwestern Bell Tel. Co. v.
F.C.C., 153 F.3d 523, 559-60 (8th Cir. 1998) (quoting
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MCI Telecomms. Corp. v. FCC, 675 F.2d 408, 413 (D.C.
Cir. 1982).

A. Pricing Methodology

Congress established pricing standards for the rates
that may be charged by ILECs to their new local
service competitors for interconnection and for the
furnishing of network elements on an unbundled basis.
The statute, in relevant part, states:

(d) Pricing standards

(1) Interconnection and network element
charges

Determinations by a State commission of the
just and reasonable rate for the interconnec-
tion of facilities and equipment for purposes of
subsection (c)(2) of section 251 of this title, and
the just and reasonable rate for network ele-
ments for purposes of subsection (c)(3) of such
section—

(A) shall be—

(i) based on the cost (determined
without reference to a rate-of-return or
other rate-based proceeding) of provid-
ing the interconnection or network ele-
ment (whichever is applicable), and

(i) nondiscriminatory, and
(B) may include a reasonable profit.

47 U.S.C. § 252(d)(1).
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The FCC promulgated various pricing rules to
implement the Act. The FCC'’s pricing provisions that
pertain to the pricing of interconnection and network
elements utilize a forward-looking economic cost
methodology that is based on the total element long-run
incremental cost (TELRIC) of the element. These
costs are to be based on an ILEC'’s existing wire center
locations using the most efficient technology available
in the industry regardless of the technology actually
used by the ILEC and furnished to the competitor. See
First Report and Order Y 685. State commissions are
to employ TELRIC to determine the price an ILEC
may charge its competitors for the right to interconnect
with the ILEC and/or to use the ILEC’s network ele-
ments to compete with the ILEC in providing tele-
phone services.

The petitioners contend the TELRIC method vio-
lates the plain language and purpose of the Act and
represents arbitrary and capricious decision-making.
The petitioners challenge TELRIC on four grounds.

1. Hypothetical Network Standard

In its First Report and Order, the FCC explained
that forward-looking methodologies, like TELRIC,
consider the costs that a carrier would incur in the
future for providing the interconnection or unbundled
access to its network elements. See First Report and
Order Y 683. These costs either can be based on the
most efficient network configuration and technology
currently available, or on the ILEC’s existing network
infrastructures. See id. The FCC chose an approach
which it says combined the two possibilities. See id.
685. Pursuant to § 252(d)(1), the FCC promulgated 47
C.F.R. § 51.505 entitled “Forward-looking economic
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cost.” It states in part that “[t]he total element long-run
incremental cost of an element should be measured
based on the use of the most efficient telecommunica-
tions technology currently available and the lowest cost
network configuration, given the existing location of
the incumbent LEC’s wire centers.” 47 C.F.R.
8 51.505(b)(1). The only nonhypothetical factor in the
calculation is the use of the actual location of the
ILEC’s existing wire centers.

The petitioners assert that the hypothetical network
standard upon which TELRIC’s costs are based is
contrary to the Act's plain language. Section
252(d)(1)(A)(i) requires the just and reasonable rates
for network elements to be *“based on the cost
(determined without reference to a rate-of-return or
other rate-based proceeding) of providing the inter-
connection or network element.” 1d. (emphasis added).
The petitioners contend the language points inescap-
ably to the actual costs the ILEC incurs for furnishing
its existing network to the competitor either through
interconnection or on an unbundled network element
basis. However, the petitioners explain that the costs
under the FCC'’s pricing methodology are those costs
that would be incurred by a hypothetical carrier
deploying a hypothetical network that is optimally
efficient in technology and configuration. The peti-
tioners argue that the FCC’s hypothetical network
standard does not reflect what they are statutorily
required to furnish to their competitors and is, there-
fore, flatly contrary to the statute.

The respondents counter the petitioners’ assertion
that TELRIC costs are based on a hypothetical net-
work. The respondents contend TELRIC does reflect
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the ILECSs’ costs but on a predictive forward-looking
basis that assumes a reasonable level of efficiency.
According to the respondents, setting rates based on
the use of the most efficient technology available and on
the lowest cost network configuration using existing
wire center locations is consistent with the statute,
promotes competition, and is a reasonable application of
forward-looking costs.

The intervenors in support of the FCC (the
intervenors) explain that costs should be based on what
any firm, including the specific ILEC whose rates are
to be set, would incur in providing the network ele-
ments today. They suggest these costs should be the
replacement cost of the network using the technology
available today and that no firm in a competitive
market would charge rates based on the cost of repro-
ducing obsolete technology. The intervenors contend
that calculating the cost of old technology with current
prices defeats the purpose of using a forward-looking
methodology.

We agree with the petitioners that basing the
allowable charges for the use of an ILEC’s existing
facilities and equipment (either through interconnection
or the leasing of unbundled network elements) on what
the costs would be if the ILEC provided the most
efficient technology and in the most efficient configura-
tion available today utilizing its existing wire center
locations violates the plain meaning of the Act. It is
clear from the language of the statute that Congress
intended the rates to be “based on the cost . . . of
providing the interconnection or network element,” id.
(emphasis added), not on the cost some imaginary
carrier would incur by providing the newest, most
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efficient, and least cost substitute for the actual item or
element which will be furnished by the existing ILEC
pursuant to Congress’s mandate for sharing. Congress
was dealing with reality, not fantasizing about what
might be. The reality is that Congress knew it was
requiring the existing ILECs to share their existing
facilities and equipment with new competitors as one of
its chosen methods to bring competition to local
telephone service, and it expressly said that the ILECs’
costs of providing those facilities and that equipment
were to be recoverable by just and reasonable rates.
Congress did not expect a new competitor to pay rates
for a “reconstructed local network,” First Report and
Order ] 685, but for the existing local network it would
be using in an attempt to compete.

It is the cost to the ILEC of providing its existing
facilities and equipment either through interconnection
or by providing the specifically requested existing
network elements that the competitor will in fact be
obtaining for use that must be the basis for the charges.
The new entrant competitor, in effect, piggybacks on
the ILEC's existing facilities and equipment. It is the
cost to the ILEC of providing that ride on those
facilities that the statute permits the ILEC to recoup.
This does not defeat the purpose of using a forward-
looking methodology as the intervenors assert. Costs
can be forward-looking in that they can be calculated to
reflect what it will cost the ILEC in the future to
furnish to the competitor those portions or capacities of
the ILEC's facilities and equipment that the competitor
will use including any system or component upgrading
that the ILEC chooses to put in place for its own more
efficient use. In our view it is the cost to the ILEC of
carrying the extra burden of the competitor’s traffic
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that Congress entitled the ILEC to recover, and to that
extent, the FCC'’s use of an incremental cost approach
does no violence to the statute. At bottom, however,
Congress has made it clear that it is the cost of pro-
viding the actual facilities and equipment that will be
used by the competitor (and not some state of the art
presently available technology ideally configured but
neither deployed by the ILEC nor to be used by the
competitor) which must be ascertained and determined.

Consequently, we vacate and remand to the FCC
rule 51.505(b)(1).

2. Use of a Forward-looking Methodology

The petitioners contend that the FCC’s use of its
forward-looking TELRIC methodology, which denies
the ILECs recovery of their historical costs, is contrary
to the express terms of the Act and is unreasonable.
The petitioners state that the term “cost” plainly refers
to historical cost and that the juxtaposition of “cost” in
8§ 252(d)(1)(A)(i) with “profit” in § 252(d)(1)(B) confirms
this. They refer to the discussion of profit in paragraph
699 of the First Report and Order as support for their
proposition that if profit must be read in an accounting
sense, then so too must cost. In addition, they assert
the FCC failed to provide an adequate explanation for
its rejection of historical costs and that an agency is not
allowed to change ratemaking methodologies without
cogently explaining why the change is being made.

The respondents argue the term *“cost” is an elastic
term that can be construed to mean either historical or
forward-looking costs and that the FCC’s interpre-
tation of cost as forward-looking is reasonable. They
clarify the discussion in the First Report and Order
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regarding profit. They explain that the FCC found that
a normal profit, which TELRIC is designed to yield,
represents a “reasonable profit” within the meaning of
the statute and that the FCC has not construed profit
to mean accounting profit. The respondents also argue
the FCC explained in detail its decision to use forward-
looking costs and that the decision was reasonable
based on the new competitive objectives of the 1996
Act. The intervenors agree with the respondents that
the term “cost” imposes no clear limits on the FCC'’s
authority to establish a ratemaking methodology, and
according to their argument, it is in these circum-
stances that an agency is entitled to deference.

We respectfully disagree with the petitioners’
contention that cost, as it is used in the statute, means
historical cost. The statute simply states that rates
“shall be based on the cost . . . of providing the
interconnection or network element.” 47 U.S.C. §
252(d)(1)(A). We conclude the term “cost,” as it is used
in the statute, is ambiguous, and Congress has not
spoken directly on the meaning of the word in this
context. We agree with the assessment that “the word
‘cost’ is a chameleon, capable of taking on different
meanings, and shades of meaning, depending on the
subject matter and the circumstances of each particular
usage.” Strickland v. Commissioner, Maine Dept. of
Human Servs., 48 F.3d 12, 19 (1st Cir. 1995), cert.
denied, 516 U.S. 850 (1995).

The FCC has the authority to make rules to fill any
gap in the Act left by Congress, provided the agency’s
construction of the statute is reasonable. See Chevron,
467 U.S. at 843. Likewise, “Congress is well aware that
the ambiguities it chooses to produce in a statute will be
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resolved by the implementing agency.” AT & T Corp.,
525 U.S. at 397 (citation to Chevron omitted). Forward-
looking costs have been recognized as promoting a
competitive environment which is one of the stated
purposes of the Act. The Seventh Circuit, for example,
explained, “[I]t is current and anticipated cost, rather
than historical cost that is relevant to business
decisions to enter markets . . . historical costs
associated with the plant already in place are
essentially irrelevant to this decision since those costs
are ‘sunk’ and unavoidable and are unaffected by the
new production decision.” MCI Communications v.
American Tel. & Tel. Co., 708 F.2d 1081, 1116-17 (7th
Cir. 1983), cert. denied, 464 U.S. 891 (1983). Here, the
FCC'’s use of a forward-looking cost methodology was
reasonable. The FCC sought comment on the use of
forward-looking costs and concluded that forward-
looking costs would best ensure efficient investment
decisions and competitive entry. See First Report and
Order ] 705. It is apparent that the FCC explained in
detail its reason for selecting a forward-looking cost
methodology to implement the new competitive goals of
the Act, and any past rejection of forward-looking
methodologies was made in a monopoly, rather than a
competitive, environment. See First Report and Order
19 618-711.

Additionally, we are unpersuaded by the petitioners’
discussion of the juxtaposition of the word “profit” with
“cost” in the statute. The FCC did not interpret profit
as accounting® profit as the petitioners contend. The

5 Accounting profit equals the difference between total revenue
and explicit costs. Explicit costs are those costs incurred when a
monetary payment is made. Accounting profit is typically higher
than economic profit because accounting profit only subtracts
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First Report and Order discusses only two types of
profit: economic® and normal’. See First Report and
Order 11 699. The FCC interpreted the word “profit” in
the statute to mean “normal profit.” The FCC found
that TELRIC provides for a “normal” profit and that
level of profit is reasonable within the meaning of the
statute. Section 252(d)(1)(B) states only that the rates
paid for either interconnection or furnishing unbundled
access “may include a reasonable profit. ” The use of
the word “may” indicates that the inclusion of a reason-
able profit is not mandatory but permitted. Addition-
ally, nothing in the phrase “may include a reasonable
profit” suggests “cost” must mean historical costs. A
“profit” can be made whether a historical cost or
forward-looking cost methodology is used. We reiterate
that a forward-looking cost calculation methodology
that is based on the incremental costs that an ILEC
actually incurs or will incur in providing the inter-
connection to its network or the unbundled access to its
specific network elements requested by a competitor
will produce rates that comply with the statutory

explicit costs rather than the total opportunity costs. See ROGER
A. ARNOLD, ECONOMICS 484-85 (2d ed. 1992).

6 Economic profit equals the difference between total revenue
and total opportunity cost, including both explicit and implicit
costs. Implicit costs represent the value of resources used for
which no monetary payment is made. See id. Economic profit is
also referred to as supranormal profit. See First Report and Order
9 699.

7 Normal profit is achieved when a company earns revenue that
is equal to its total opportunity costs. This is the level of profit
needed for a company to cover all of its opportunity costs. Normal
profit is the same as zero economic profit. See ARNOLD, supra
note 5, at 485.
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requirement of § 252(d)(1) that an ILEC recover its
“cost” of providing the shared items.

3. Effect of Universal Service Subsidies

The petitioners submit that the failure to include the
costs imposed by the government mandated subsidies
in network element prices would frustrate the Act’s
objectives by forcing the ILECs to bear a dispro-
portionate share of the universal service burdens. They
explain that when an incumbent carrier provides to a
competitor the network elements needed to serve a
business customer, the costs to the incumbent not only
include the costs of operating the particular network
elements furnished but also the loss of that customer’s
contribution to support lower rates for others. The loss
of that contribution, the petitioners argue, must be
included in the determination of the rates charged the
competitor for unbundled access to the ILEC’s network
elements.

The respondents and intervenors assert that allowing
the ILECs to include the costs of universal service
subsidies in its rates would violate the Act. They argue
8 252(d)(1) requires rates to reflect the costs of pro-
viding the network elements, not the costs of universal
service subsidies. Including those costs, according to
the respondents, would violate that section of the Act.
The respondents cite two decisions in which we con-
cluded that the costs of universal services subsidies
should not be included in the costs of providing the
network elements. See Competitive Telecomms. Ass’'n
v. F.C.C., 117 F.3d 1068, 1074-75 (8th Cir. 1997);
Southwestern Bell Tel. Co., 153 F.3d at 540.
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In accordance with our previous opinions, we main-
tain our view that the costs of universal service sub-
sidies should not be included in the costs of providing
the network elements. Section 252(d)(1)(A)(1) requires
rates to be cost-based. Universal service charges are
not based on the actual costs of providing interconnec-
tion or the requested network element. See Competi-
tive Telecomms., 117 F.3d at 1073. “[P]ayment of cost-
based rates represents full compensation to the incum-
bent LEC for use of the network elements that carriers
purchase.” Southwestern Bell, 153 F.3d at 540 (quoting
In re Access Charge Reform; Price Cap Performance
Review for Local Exchange Carriers; Transport Rate
Structure and Pricing; End User Common Line
Charges, 12 FCCRcd 15982 (1997) ] 337). Including the
costs of universal service subsidies would allow for
double recovery. See id.

4. Takings Argument

The petitioners contend the use of the TELRIC
method to set rates raises a serious Fifth Amendment
takings issue that the statute should be construed to
avoid. The petitioners challenge the pricing rules as
mandating invalid confiscatory rates. The petitioners
insist the statute must be read so that an ILEC
receives just and reasonable compensation in the
constitutional sense for the services it provides to its
competitors.

The respondents argue that the claim that the use of
TELRIC will constitute a taking is not ripe for judicial
consideration because, at this point, it is unknown
whether the rates established under TELRIC will con-
stitute just and reasonable compensation. In addition,
the intervenors point out that TELRIC compensates
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the ILECs for the present market value of the property
taken which is all that is constitutionally required for
just and reasonable compensation.

Because we have vacated 47 C.F.R. 8 51.505(b)(1), we
have some doubt that we need to address the argument
that TELRIC also violates the Constitution. Our
remand to the FCC of the TELRIC rule should result
in a new rule for determining the compensation that the
ILECs will receive for the new competitor’s use of the
ILEC's property—a rule that should accurately deter-
mine the actual costs to the ILEC of furnishing its
network (either by interconnection or on an unbundled
element basis) to its competitors together with a
permitted reasonable profit. Whether the new rule will
result in rates that do not provide just and reasonable
compensation cannot be foretold. However, in the
event our view of TELRIC’s statutory invalidity turns
out to be incorrect, and to avoid as best we can another
remand, we proceed further with the petitioners’
constitutional assertions.

In our earlier opinion we determined that the ILECS’
claims that the FCC’s unbundling rules constituted an
unconstitutional taking were not ripe for adjudication.
See lowa Utils. Bd.,, 120 F.3d at 818. We did so
principally on the basis that the rates for the unbundled
access were to be set by the state commissions, that the
actual rates were largely yet unknown, and that the
Act provided for a mechanism (arbitration before the
state commissions and review in federal district court)
to determine what the just and reasonable rates would
be in individual cases. That ripeness conclusion was not
attacked in the Supreme Court. While we recognize
that the argument made here (that TELRIC itself,
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because it is based on a hypothetical network using the
most efficient technology available which bears little or
no resemblance to the ILEC’s property which will be
actually made available to competitors, must result in
rates that are neither just nor reasonable, and confisca-
tory in the constitutional sense) is not the same one we
addressed in our earlier opinion, we conclude for many
of the same reasons we expressed before, see id., that
the present takings claim is not ripe for review.®?

The Constitution protects public utilities from rates
which are “so unjust as to be confiscatory.” Duquesne
Light Co. v. Barasch, 488 U.S. 299, 307 (1989). How-
ever, a takings claim cannot be based on the ratemaking
methodology, but rather it must be based on the rate
itself. “It is not theory but the impact of the rate order
which counts.” Federal Power Comm’n v. Hope
Natural Gas Co., 320 U.S. 591, 602 (1944). Until the
actual rates are established, we cannot conclude
whether the impact of TELRIC driven rates will con-
stitute a taking. “It is not enough that a party merely
speculates that a government action will cause harm.”
Alenco Communications, Inc. v. F.C.C., 201 F.3d 608,
624 (5th Cir. 2000). We do not need to disregard Chev-
ron deference and interpret the statute in accordance
with the petitioners’ views in order to avoid an
unconstitutional taking in this instance. The possibility
that a regulatory program may result in a taking does

8 We note, with no small amount of interest, that the Supreme
Court has granted certiorari to review the Fifth Circuit’s decision
in Texas Office of Pub. Util. Counsel v. FCC, 183 F.3d 393 (5th Cir.
1999), where the Fifth Circuit noted that the use of a forward-
looking cost model to determine universal service subsidies did not
result in an unconstitutional taking. GTE Service Corp. v. FCC, 68
U.S.L.W. 3496 (U.S. June 5, 2000) (No. 99-1244) [120 S. Ct. 2214].
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not justify the use of a narrowing construction. See
United States v. Riverside Bayview Homes, Inc., 474
U.S. 121, 128-29 (1985). In such circumstances, the
adoption of a narrowing construction might frustrate a
potentially permissible application of a statute. See id.
at 128. Because the consequences of the FCC’s choice
to use TELRIC methodology cannot be known until the
resulting rates have been determined and applied, the
constitutional claim is not ripe. See Duquesne, 488 U.S.
at 317 (Scalia, White, and O’Connor, JJ., concurring)
(noting that the Constitution looks to the consequences
produced rather than the technique employed).

B. Wholesale Rates

Section 252(d)(3) of the Act provides that state
commissions “shall determine wholesale rates on the
basis of retail rates charged to subscribers for the
telecommunications service requested, excluding the
portion thereof attributable to any marketing, billing,
collection, and other costs that will be avoided by the
local exchange carrier.” Pursuant to this section, the
FCC promulgated 47 C.F.R. § 51.607 which excludes
“avoided retail costs” from wholesale rates. “Avoided
retail costs” are defined by the FCC as “those costs
that reasonably can be avoided when an incumbent
LEC provides a telecommunications service for resale
at wholesale rates to a requesting carrier.” 47 C.F.R.
8 51.609(b).

The petitioners challenge the FCC'’s interpretation of
the term “avoided retail costs.” The petitioners con-
tend 8 252(d)(3) plainly requires wholesale rates to
reflect the ILECS’ retail rates less those costs that an
ILEC actually avoids when it loses its retail customers
to a reselling competitor. However, under the FCC'’s
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definition of “avoided retail costs,” the petitioners
argue the FCC requires them to exclude all retailing
costs rather than only those costs that an ILEC
actually avoids. The petitioners state that many costs
associated with retailing are fixed and will not begin to
decline initially nor will the costs decline proportion-
ately to the number of customers lost to the reseller.
The petitioners explain the phrase “will be avoided” in
8§ 252(d)(3) means “actually avoided” because otherwise
the wholesale discount given the reseller would be
inflated.

The respondents counter that the phrase “will be
avoided” is ambiguous and that the FCC reasonably
interpreted the language of the statute. The interve-
nors explain that the ILECs avoid incurring any
retailing costs when engaging in wholesale transac-
tions, and even if certain retailing costs are fixed, the
ILECs would still incur only those costs that arose in
connection with the ILECS’ retailing activities. The
respondents state that making competitors pay for a
portion of the ILECS’ retailing costs, even though the
new entrant is not the cause of those retail costs, would
result in the new entrants subsidizing the ILECS’ retail
offerings while still having to pay the new entrants’
own retailing costs.

We agree with the petitioners that the phrase “will
be avoided” refers to those costs that the ILEC will
actually avoid incurring in the future, because of its
wholesale efforts, not costs that “can be avoided.” The
verb “will” is defined, in part, as “a word of certainty.”
BLACK'S LAw DICTIONARY 1598 (6th ed. 1990).
Whereas, the verb “can” is “[o]ften used interchange-
ably with ‘may,”” id. at 206, and may is a word “of
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speculation and uncertainty.” Id. at 1598. The
language of the statute is clear. Wholesale rates shall
exclude “costs that will be avoided by the local
exchange carrier.” 47 U.S.C. § 252(d)(3). The plain
meaning of the statute is that costs that are actually
avoided, not those that could be or might be avoided,
should be excluded from the wholesale rates.

If the Congress had meant the standard to be one of
reasonable avoidability, it could have easily said so. We
note that Congress’s starting point in § 252(d)(3) is the
retail rates the ILEC charges its subscribers for the
same service the new competitor (who wants to enter
the market by reselling) has requested be furnished to
it. From those retail rates, the ILEC’s costs that “will
be avoided” by furnishing those services to the com-
petitor are to be excluded. The statute recognizes that
the ILEC will itself remain a retailer of telephone
service with its own continuing costs of providing that
retail telephone service. The FCC'’s rule treats the
ILEC as if it were strictly a wholesaler whose sole
business is to supply local telephone service in bulk to
new purveyors of retail telephone service. Under the
statute as it is written, it is only those continuing costs
of providing retail telephone service which will be
avoided by selling to the competitor the services it
requests which are to be excluded. The FCC’s rule is
contrary to the statute.

Consequently, we vacate and remand rule 51.609.
C. Proxy Prices

The FCC established proxy prices to be used for
interconnection and network element charges, whole-
sale rates, and the rates for termination and transport.
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The state commissions are to use these proxy prices if
they do not use the provided ratemaking method to
establish rates. The proxy prices consist of upper limits
higher than which the rates set by the state com-
missions shall not go.

The petitioners argue the proxy prices should be
vacated for three reasons. First, the petitioners state
that the respondents expressly disavowed the proxy
prices before the Supreme Court in order to support
the FCC'’s position that it was not trying to set specific
prices, but rather it was merely designing a pricing
methodology. Therefore, the FCC, according to the
petitioners, is judicially estopped from trying to revive
the proxy prices now. Second, the petitioners contend
the proxy prices should be vacated because they are
based on the unlawful TELRIC method and employ the
impermissible definition of “avoided retail costs.”
Third, the petitioners argue the proxy prices were
developed using unreliable cost models and, as a result,
are arbitrary and capricious.

The respondents counter that the petitioners’ chal-
lenge to the proxy prices is not subject to review
because the proxy prices are not binding on the states.
The respondents contend that states may elect to use
the proxy prices, but the states are not required to use
them. The respondents insist that this court has
jurisdiction to review only final orders of the FCC, and
the proxy prices are not final orders because they do
not impose an obligation on the states. The intervenors
add that substantial deference should be accorded to
the FCC because the issue concerns interim relief,
citing Competitive Telecommunications Association v.
F.C.C., 117 F.3d 1068, 1073-75 (8th Cir. 1997).
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We agree with the petitioners that the respondents
are estopped from trying to now revive the proxy
prices. “The doctrine of judicial estoppel prohibits a
party from taking inconsistent positions in the same or
related litigation.” Hossaini v. Western Missouri Med.
Ctr., 140 F.3d 1140, 1142 (8th Cir. 1998). Judicial
estoppel is invoked “to protect the integrity of the
judicial process.” Id. at 1143. The FCC represented to
the Supreme Court that it was not establishing rates
and depriving the state commissions of their role in
implementing the Act. See Reply Br. for Federal Pet'rs
at 7, AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366 (1999)
1998 WL 396961 (Nos. 97-826, 97-829, 97-830, 97-831, 97-
1075, 97-1087, 97-1099, and 97-1141). The FCC
emphasized that it was merely providing a methodology
for state commissions to use in completing the “critical
and complex task of determining the economic costs of
an efficient telephone network.” 1d. The FCC dis-
missed the proxy prices as “designed for a past period
in which no cost studies could have been made available
to the state commissions. They have no relevance to
thiscase.” Id.at7n.5.

We are not persuaded by the FCC’s explanation to
this court of its position before the Supreme Court.
The respondents explain that the proxy prices were not
relevant to the ILECs’ claim before the Supreme Court
that the pricing rules intruded on the states’ role in es-
tablishing rates because the proxy prices were optional.
The First Report and Order very clearly commands the
use of the proxy prices by directing that “a state
commission shall use [default proxies] . . . in the pe-
riod before it applies the pricing methodology.” First
Report and Order q 619 (emphasis added). Addition-
ally, rule 51.503(b) states that the ILECS’ rates for its
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elements “shall be established” using either TELRIC
or the proxy prices. See 47 C.F.R. 8 51.503(b) (empha-
sis added). The word “shall” is language of a mandatory
nature. Clark v. Brewer, 776 F.2d 226, 230 (8th Cir.
1985). Itis clear from the language of the First Report
and Order, as well as the rules, that the state com-
missions are to use the proxy prices until the state
commissions have established their own rates using the
TELRIC method. The use of the proxy prices until
such time is not optional.

The Supreme Court held that the FCC *“has juris-
diction to design a pricing methodology.” AT&T Corp.,
525 U.S. at 385. However, the FCC does not have juris-
diction to set the actual prices for the state commissions
to use. Setting specific prices goes beyond the FCC'’s
authority to design a pricing methodology and intrudes
on the states’ right to set the actual rates pursuant to §
252(c)(2). Following the Supreme Court’s opinion, we
now agree with the FCC that its role is to resolve “gen-
eral methodological issues,” and it is the state commis-
sion’s role to exercise its discretion in establishing
rates. Br. for Federal Pet'rs at 26-27, AT&T Corp. v.
lowa Utils. Bd., 525 U.S. 366 (1999), 1998 WL 396945
(No. 97-831).

The proxy prices are also infirm because they rely on
the hypothetical most efficient carrier rationale which
we have found to be violative of the Act, ante at [6a-
10a], and because they rely on the erroneous definition
of “avoided retail costs.”

We conclude the proxy prices cannot stand and, for
the foregoing reasons, vacate rules 51.513, 51.611, and
51.707.
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D. Unbundling Rules

The FCC issued numerous rules to implement the
ILECs’ duties to provide unbundled access to their
network elements under subsection 251(c)(3). Many of
these rules were previously challenged. In light of the
Supreme Court’s opinion, we revisit three of the
unbundling rules.

1. ldentification of Additional Unbundled Network
Elements

The Supreme Court vacated 47 C.F.R. § 51.319 which
required the ILECs to provide requesting carriers with
unbundled access to a minimum of seven network
elements so long as access was “necessary” and failure
to provide the access would “impair” the competitors’
ability to provide services. The Supreme Court vacated
47 C.F.R. § 51.319 because the FCC'’s interpretation of
the “necessary” and “impair” standard was too broad
and unreasonable. See AT&T Corp., 525 U.S. at 388-92.

The ILECs request that we now vacate rule 51.317
because it utilizes the same “necessary” and “impair”
standard of rule 51.319. The Supreme Court did not
specifically address the validity of rule 51.317. This
court previously upheld the “necessary” and “impair”
standard, but we vacated the portion of rule 51.317 that
created the presumption that a network element must
be unbundled if it is technically feasible to do so.

The respondents concede that rule 51.317 must be
remanded to the FCC as a result of the Supreme
Court’s opinion. See Resp’ts’ Br. at 87 n. 42. Therefore,
we vacate rule 51.317 without any further discussion.
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2. Superior Quality Rules

In our previous opinion, we vacated 47 C.F.R. 8§
51.305(a)(4) and 51.311(c), collectively known as the
superior quality rules. These rules require an ILEC to
provide, upon request, interconnection and unbundled
network elements that are superior in quality to that
which the ILEC provides to itself. The Supreme Court
did not address these rules.

The petitioners ask us to reaffirm our previous deci-
sion vacating the superior quality rules. They contend
the Supreme Court’s decision did not affect our con-
clusion that the superior quality rules violated the Act
because the FCC did not seek a review of our prior
decision vacating these rules.

The respondents argue that the Supreme Court
affirmed the FCC’s general authority to adopt rules
implementing the Act and that under this general
authority the superior quality rules are valid. The
intervenors agree and explain that because nothing in
the Act forecloses the superior quality rules, the rules
should be reinstated.

We again conclude the superior quality rules violate
the plain language of the Act. We further conclude that
nothing in 47 U.S.C. 88 154(i), 201(b), or 303(r) gives the
FCC the power to issue regulations contrary to the
plain language of the Act. As we were correctly re-
minded at oral argument that this court is not a “super
FCC,” neither is the FCC an alter ego Congress free to
change the words of a statute from “at least equal in
quality” to “superior in quality” when it exercises its
rule-making power. Subsection 251(c)(2)(C) requires
the ILECs to provide interconnection “that is at least
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equal in quality to that provided by the local exchange
carrier to itself. . . .” Nothing in the statute requires
the ILECs to provide superior quality interconnection
to its competitors. The phrase “at least equal in
quality” establishes a minimum level for the quality of
interconnection; it does not require anything more. We
maintain our view that the superior quality rules
cannot stand in light of the plain language of the Act for
all the reasons we previously expressed. See lowa
Utils. Bd., 120 F.3d at 812-13. We also note that it is
self-evident that the Act prevents an ILEC from dis-
criminating between itself and a requesting competitor
with respect to the quality of the interconnection
provided.

3. Additional Combinations Rule

In our previous opinion, we also vacated 47 C.F.R.
§ 51.315(c)-(f), the additional combinations rule. This
rule requires an ILEC to perform the functions neces-
sary to combine unbundled network elements in any
technically feasible manner. Although the Supreme
Court reversed our decision to vacate 47 C.F.R. 8
51.315(b), prohibiting the ILECs from separating
requested network elements that are already combined,
the Supreme Court did not address subsections (c)-(f).

The petitioners request that we reaffirm our prior
decision vacating the additional combinations rule. The
petitioners state that the Supreme Court’s decision to
reinstate 51.315(b) does not call into question this
court’s decision to vacate 51.315(c)-(f). The petitioners
explain 51.315(b) is different because it prohibited
ILECs from separating previously combined network
elements over the objection of the requesting carrier.
The additional combinations rule contained in sub-
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sections (c)-(f), on the other hand, requires the ILECs
to combine their own network elements in new ways or
with elements provided by the requesting carriers.
They argue the additional combinations rule violates
the Act.

In addition to the respondents’ argument regarding
the general rulemaking authority of the FCC, they
assert this court’s decision to vacate rules 51.315(c)-(f)
was predicated on language rejected by the Supreme
Court when it reinstated rule 51.315(b). In reinstating
subsection (b), the Supreme Court emphasized the
ambiguous nature of § 251(c)(3) regarding the separa-
tion of leased network elements. See AT&T Corp., 525
U.S. at 395. Because of this ambiguity, the Supreme
Court concluded, subsection (b) is rationally based on
the nondiscrimination language in 8§ 251(c)(3). See id.
The respondents rely on the same nondiscrimination
language to support subsections (c)-(f) because without
these subsections, they argue, new entrants would
incur higher costs for unbundled network elements
than the ILECs incur. The intervenors agree that the
policy concerns of ensuring against an anticompetitive
practice not only support 47 C.F.R. § 51.315(b) but also
subsections (c)-(f).

We are not persuaded by the respondents’ contention
that the Supreme Court’s reinstatement of rule
51.315(b) affects our decision to vacate subsections (c)-
(f). Nor do we agree with the Ninth Circuit that the
Supreme Court’s opinion undermined our rationale for
invalidating the additional combinations rule. See U.S.
West Communications v. MFES Intelenet, Inc., 193 F.3d
1112, 1121 (9th Cir. 1999), cert. denied, 68 U.S.L.W.
3669 (U.S. June 29, 2000) [120 S. Ct. 2741]. The Ninth
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Circuit misinterpreted our decision to vacate subsec-
tions (¢)-(f). We did not, as the Ninth Circuit suggests,
employ the same rationale for invalidating subsections
(c)-(f) as we did in invalidating subsection (b). See MCI
Telecomms. v. U.S. West, 204 F.3d 1262, 1268 (9th Cir.
2000) (“The Eighth Circuit invalidated Rules 315(c)-(f)
using the same rationale it employed to invalidate Rule
315(b). That is, the Eighth Circuit concluded that
requiring combination was inconsistent with the mean-
ing of the Act because the Act calls for ‘unbundled’
access.”) Rather, the issue we addressed in subsections
(c)-(f) was who shall be required to do the combining,
not whether the Act prohibited the combination of
network elements. See lowa Utils. Bd., 120 F.3d at 813.

Rule 51.315(b) prohibits the ILECs from separating
previously combined network elements before leasing
the elements to competitors. The Supreme Court held
that 51.315(b) is rational because “[section] 251(c)(3) of
the Act is ambiguous on whether leased network ele-
ments may or must be separated.” AT&T Corp., 525
U.S. at 395, 119 S. Ct. 721. Therefore, under the second
prong of Chevron, the Supreme Court concluded
51.315(b) was a reasonable interpretation of an ambigu-
ous statute.

Unlike 51.315(b), subsections(c)-(f) pertain to the
combination of network elements. Section 251(c)(3)
specifically addresses the combination of network ele-
ments. It states, in part, “An incumbent local exchange
carrier shall provide such unbundled network elements
in a manner that allows requesting carriers to combine
such elements in order to provide such telecommuni-
cation service.” Here, Congress has directly spoken on
the issue of who shall combine previously uncombined
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network elements. It is the requesting carriers who
shall “combine such elements.” It is not the duty of the
ILECs to “perform the functions necessary to combine
unbundled network elements in any manner” as
required by the FCC’s rule. See 47 C .F.R. § 51.315(c).
We reiterate what we said in our prior opinion: “[T]he
Act does not require the incumbent LECs to do all the
work.” lowa Utils. Bd., 120 F.3d at 813. Under the
first prong of Chevron, subsections (c)-(f) violate the
plain language of the statute. We are convinced that
rules 51.315(c)-(f) must remain vacated.

E. Rural Exemptions

Congress enacted § 251(f) to relieve the small and
rural ILECs from some of the obligations imposed by
other subsections of § 251. The FCC promulgated 47
C.F.R. § 51.405 to establish standards that the state
commissions must follow in determining whether the
small and rural ILECs are entitled to the exemption,
suspensions, or modifications set forth in § 251(f).

The petitioners contend rule 51.405 cannot be recon-
ciled with the language of the statute. They challenge
the rule on three grounds. First, they argue the rule
eliminates two of the three prerequisites that must be
satisfied before a state commission may terminate an
exemption. Second, they disagree with the limitation
the rule places on the statutory phrase “unduly eco-
nomically burdensome.” Third, they suggest that the
rule impermissibly shifts the burden of proof in
exemption proceedings.
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1. Prerequisites for Terminating an Exemption

Section 251(f)(1)(A) explains that a state commission
may terminate an exemption for a rural telephone com-
pany if a request for interconnection, services, or net-
work elements “is not unduly economically burden-
some, is technically feasible, and is consistent with
section 254 of this title (other than subsections (b)(7)
and (c)(1)(D) thereof).” The FCC promulgated 47
C.F.R. 8 51.405 pursuant to § 251(f). The rule requires
the ILECs to offer evidence that the application of the
requirements under § 251(c) “would be likely to cause
undue economic burden beyond the economic burden
that is typically associated with efficient competitive
entry” in order to justify exemption. 47 C.F.R. §
51.405(c).

The petitioners contend the rule is invalid because it
alters the statutorily-mandated criteria that must be
met in order for a state commission to terminate a rural
ILEC’s exemption. The petitioners point out that rule
51.405 refers only to the “unduly economically burden-
some” prerequisite for termination rather than the
above-mentioned three criteria.

The respondents argue that the rule does not elimi-
nate any statutory criteria regarding rural exemptions.
The respondents explain it was not the FCC'’s intent,
nor was it within the FCC’s power, to eliminate any
statutory requirements. The respondents suggest that
state commissions will look to the statute itself, in
addition to the FCC'’s rule, when implementing § 251(f).
They further claim that the FCC has stated in a later
order that rule 51.405(c) “does not in any way affect a
state’s responsibility to consider all three of the factors
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set forth in section 251(f)(1)(A),” citing to an order
entered when the Rural Telephone Coalition sought a
stay of rule 51.405(c). See In re Implementation of the
Local Competition Provisions in the Telecommunica-
tions Act of 1996, 11 FCCRcd 20166 (1996) { 15.

We agree with the petitioners that the rule imper-
missibly disregards two of the three statutory require-
ments that must be met before a state commission can
terminate an exemption. A state commission looking at
rule 51.405(c) would conclude that if a rural ILEC had
failed to show an undue economic burden, the exemp-
tion must be terminated, regardless of the existence of
the ILEC’s companion defenses of technical infeasibil-
ity and/or inconsistency with § 254 of the Act. A rule
that permits such a result represents an arbitrary and
unreasonable interpretation of the governing statute.

2. Undue Economic Burden

Rule 51.405 also refers to the statutory requirement
that a request for interconnection, unbundled elements,
or retail services for resale must not cause an undue
economic burden in order to justify termination of an
exemption under § 251(f)(1) or to justify the denial of
a petition for suspension or modification under
8 251(f)(2). The rule interprets the statutory phrase
“unduly economically burdensome” as “undue economic
burden beyond the economic burden that is typically
associated with efficient competitive entry.” 47 C.F.R.
8§ 51.405(c), (d).

The petitioners argue that the rule’s interpretation of
the statutory language is unreasonable because it does
not allow state commissions to consider the total actual
economic burden that competitive entry could impose
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on a small or rural ILEC. The petitioners explain that
the phrase “unduly economically burdensome” indicates
Congress intended state commissions to consider any
type of economic burden that might be imposed by such
a request, including those burdens associated with
efficient entry.

The respondents assert that the FCC interpreted
“unduly economically burdensome” to refer to some-
thing more than the economic burden that commonly or
ordinarily occurs upon efficient competitive entry
because otherwise exemption, suspension, or modifica-
tion would be virtually automatic. The respondents
submit that Congress did not intend to preclude
competitive entry into small or rural markets; rather
Congress intended to protect the small or rural ILECs
from only those § 251(b) or § 251(c) requirements that
might be unfair or inappropriate.

We agree with the petitioners that the FCC has
unreasonably interpreted the phrase “unduly economi-
cally burdensome.” We owe no deference to an
agency’s interpretation that would “frustrate the con-
gressional policy underlying a statute.” Bureau of ATF
v. Fed. Labor Relations Auth., 464 U.S. 89 (1983) (quot-
ing NLRB v. Brown, 380 U.S. 278, 291-92 (1965)). In the
Act, Congress sought both to promote competition and
to protect rural telephone companies as evidenced by
the congressional debates. See 142 CoNG. REc. S687-01
(Feb. 1, 1996) (statements by Sen. Hollings and Sen.
Burns); 142 CoNG. REcC. H1145-06 (Feb. 1, 1996) (state-
ment by Rep. Orton). Itis clear that Congress intended
that all Americans, including those in sparsely settled
areas served by small telephone companies, should
share the benefit of the lower cost of competitive tele-



33a

phone service and the benefits of new telephone
technologies, which the Act was designed to provide. It
is also clear that Congress exempted the rural ILECs
from the interconnection, unbundled access to network
elements, and resale obligations imposed by § 251(c),
unless and until a state commission found that a request
by a new entrant that the ILEC furnish it any of
8 251(c)’'s methods to compete in the rural ILEC’s
market is (1) not unduly economically burdensome, (2)
technically feasible, and (3) consistent with § 254. See
47 U.S.C. § 251(f)(1). Likewise, Congress provided for
the granting of a petition for suspension or modification
of the application of the requirements of § 251(b) or (c)
if a state commission determined that such suspension
or modification is necessary to avoid (1) a significant ad-
verse economic impact, (2) imposing a requirement that
is unduly economically burdensome, and (3) imposing a
requirement that is technically infeasible; and is con-
sistent with the public interest, convenience, and neces-
sity. See 47 U.S.C. § 251(f)(2).

There can be no doubt that it is an economic burden
on an ILEC to provide what Congress has directed it to
provide to new competitors in § 251(b) or § 251(c).
Because the small and rural ILECs, while they may be
entrenched in their markets, have less of a financial
capacity than larger and more urban ILECs to meet
such a request, the Congress declared that their
statutorily-granted exemption from doing so should
continue unless the state commission found all three
prerequisites for terminating the exemption, or deter-
mined that all prerequisites for suspension or modifica-
tion were met in order to grant an ILEC affirmative
relief. It is the full economic burden on the ILEC of
meeting the request that must be assessed by the state
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commission. The FCC'’s elimination from that assess-
ment of the “economic burden that is typically associ-
ated with efficient competitive entry” substantially
alters the requirement Congress established. By limit-
ing the phrase “unduly economically burdensome” to
exclude economic burdens ordinarily associated with
competitive entry, the FCC has impermissibly weak-
ened the broad protection Congress granted to small
and rural telephone companies. We have found no
indication that Congress intended such a cramped
reading of the phrase. If Congress had wanted the
state commissions to consider only that economic
burden which is in excess of the burden ordinarily
imposed on a small or rural ILEC by a competitor’s
requested efficient entry, it could easily have said so.
Instead, its chosen language looks to the whole of the
economic burden the request imposes, not just a
discrete part.

Nor do we think the consideration of the whole
economic burden occasioned by the request will result
in state commissions “automatically” continuing the
exemption, or “automatically” granting a petition for
suspension or modification. In making their determina-
tion of “unduly economically burdensome,” the state
commissions will undoubtedly take into their judgment
the fact that the ILEC will be paid for the cost of
meeting the request and may also receive a reasonable
profit pursuant to § 252(d). Subsections (c) and (d) of
rule 51.405 are an unreasonable interpretation of the
statute’s requirement that a § 251(b) or § 251(c) request
made by a competitor must not be “unduly economically
burdensome” to the small or rural ILEC.
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3. Burden of Proof

Rule 51.405 also requires the rural ILEC to offer
evidence to the state commission to prove that it is
entitled to a continuing exemption. The rule states,
“Upon receipt of a bona fide request for interconnec-
tion, services, or access to unbundled network ele-
ments, a rural telephone company must prove to the
state commission that the rural telephone company
should be entitled, pursuant to section 251(f)(1) of the
Act, to continued exemption from the requirements of
section 251(c) of the Act.” 47 C.F.R. § 51.405(a).

The petitioners contend the FCC has improperly
placed the burden of justifying a continued exemption
on the ILECs. The petitioners discuss the language in
47 U.S.C. § 251(f)(1)(A), which states “[s]ubsection (c)
of this section shall not apply to a rural telephone
company until (i) such company has received a bona fide
request for interconnection, services, or network ele-
ments. . . .” This language, they explain, indicates
that the ILECs are automatically exempt from sub-
section (c) until a request has been made, and once a
request is made, the burden is on the party making the
request to prove that the request is not unduly
economically burdensome, is technically feasible, and is
consistent with 8 254. They also assert the burden of
proof lies with the proponent of the order according to
the Administrative Procedure Act. See 5 U.S.C. §
556(d) (1994).

The respondents argue it was reasonable to place the
burden on the rural ILECs because the default rule is
for the state commission to deny the exemption unless
the state commission affirmatively finds a reason to
continue the exemption. The respondents rely on the
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Senate conference report on the Act which explains
that a state commission must rule on the continuation of
an exemption within 120 days, “and, if no exemption is
granted,” then the state commission must establish a
schedule for compliance. S. CoNF. REP. No. 104-230, at
122 (1996). The respondents emphasize the word
“granted” implies that a state commission will only
grant an exemption if there is a specific reason to do so.

We agree with the petitioners that the rule imper-
missibly places the burden of proof on the ILECs. The
statute states that the requirements of § 251(c) “shall
not apply to a rural telephone company until” a request
has been made. 47 U.S.C. § 251(f)(1)(A) (emphasis
added). The use of the word “until” suggests that the
rural telephone companies have a continuing exemption
that is only terminated once a bona fide request is
made, provided the request is not unduly economically
burdensome, is technically feasible, and is consistent
with § 254. Although the conference report refers to
state commissions granting an exemption, the language
of a conference report does not trump the language of a
statute. See Sierra Club v. Clark, 755 F.2d 608, 615
(8th Cir. 1985). The language of the statute uses the
word “terminate” not “grant.” See 47 U.S.C. 8§
251(f)(1)(B). The plain meaning of the statute requires
the party making the request to prove that the request
meets the three prerequisites to justify the termination
of the otherwise continuing rural exemption.

For the foregoing reasons, we vacate rule 51.405(a),
(c), and (d).
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F. Preexisting Agreements

Congress enacted § 252 of the Act to establish proce-
dures for state commissions to approve agreements
between ILECs and competing telecommunication
carriers arrived at through negotiation or arbitration.
Section 252(a) requires agreements entered into pur-
suant to § 251(c)(1)’s duty to negotiate to be submitted
to the state commissions for approval. Section 252(a)(1)
states:

Upon receiving a request for interconnection,
services, or network elements pursuant to section
251 of this title, an incumbent local exchange carrier
may negotiate and enter into a binding agreement
with the requesting telecommunications carrier or
carriers without regard to the standards set forth in
subsections (b) and (c) of section 251 of this title.
The agreement shall include a detailed schedule of
itemized charges for interconnection and each ser-
vice or network element included in the agreement.
The agreement, including any interconnection
agreement negotiated before February 8, 1996, shall
be submitted to the State commission under
subsection (e) of this section.

The FCC promulgated 47 C.F.R. § 51.303 which
requires all interconnection’ agreements, even those
that predate the 1996 Act, to be submitted to the state
commissions for approval. The rule states, “All inter-
connection agreements between an incumbent LEC and
a telecommunications carrier, including those negoti-

9 We note that the term “interconnection” has been defined by
the FCC as “the physical linking of two networks for the mutual
exchange of traffic.” First Report and Order 9 26.
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ated before February 8, 1996, shall be submitted by the
parties to the appropriate state commission for ap-
proval. . . .” 47 C.F.R. § 51.303(a).

The petitioners argue that the rule violates the
explicit language of the Act because, while the Act
references agreements entered into pursuant to § 251,
the rule applies to all agreements, even those entered
into years before the Act was passed. The petitioners
explain that agreements negotiated and entered into
pre-1996 could not have been entered into “pursuant to
section 251” because 8§ 251 did not exist at that time,
and therefore, only agreements that were either
negotiated before the Act and formally entered into
after the Act, or agreements that were both negotiated
and formally entered into after the Act, must be
submitted for approval.

The respondents contend that the agreement
referred to in the third sentence of 8§ 252(a)(1) is not
limited to the agreement mentioned in the first and
second sentences. The first and second sentences, they
argue, refer to agreements reached pursuant to § 251,
while the agreement mentioned in the third sentence
refers to all, including pre-Act, agreements. The
respondents explain that the term “negotiated” in the
phrase set off by commas in the third sentence means a
completed negotiation or, in other words, a negotiation
that has resulted in a completed interconnection agree-
ment.

We agree with the petitioners that the rule is
contrary to the language of the Act. The respondents
attempt to isolate the third sentence of § 252(a)(1) from
the prior two sentences. The FCC concluded “that the
final sentence of section 252(a)(1), which requires that
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any interconnection agreement must be submitted to
the state commissions, can and should be read to be
independent of the prior sentences in section 252(a)(1).”
First Report and Order Y 166. This is not a proper
construction because “we must not be guided by a
single sentence or member of a sentence, but look to the
provisions of the whole law, and to its object and
policy.” United States Nat’'l Bank of Oregon v.
Independent Ins. Agents, 508 U.S. 439, 455 (1993).

The subsection in question begins by making refer-
ence to a competitor’s “request . . . pursuant to
section 251.” Upon receiving such a request, the com-
petitor and the ILEC “may negotiate and enter into a
binding agreement” without regard for the intercon-
nection and unbundled network element access stan-
dards of § 251(b) and (c). The second sentence requires
that the agreement so negotiated and entered into
contain a detailed schedule of itemized charges for the
items covered by the “agreement.” The third sentence
begins with the words, “[t]he agreement” (which can
only mean the same agreement authorized by the first
sentence and referred to in the second sentence) and
requires that it be submitted to the state commission
for approval pursuant to subsection (e).

The phrase in the third sentence set off by commas,
which reads, “including any interconnection agreement
negotiated before February 8, 1996,” serves as the co-
subject of the verb form “shall be submitted” and
explains and defines what else besides the “agreement”
mentioned in the first two sentences of the section must
be submitted to the state commission. The “what else”
that must be submitted to the state commission for
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approval is any interconnection agreement “negotiated”
before February 8, 1996.

Congress was aware that many states were already
exploring and experimenting with ways to open up local
telephone markets to competition, and that telephone
carriers were involved with each other in negotiations
for those purposes prior to and at the time of the Act’s
passage. See, e.g., S. REP. No. 104-23, at 5 (1995). By
using the phrase “including any interconnection agree-
ment negotiated before February 8, 1996,” Congress
brought within the sphere of required state commission
approval all interconnection agreements entered into
after February 8, 1996, including specifically those
whose terms were arrived at by negotiation prior to
that date but which had not yet been formally entered
into by the parties. Because that unique group of
interconnection agreements (those that were negoti-
ated before but not yet entered into by February 8,
1996) could not have been agreements prompted or
originated by either a request made under the Act or
by the duty to negotiate contained in the Act (as the
Act was not yet in existence at the time they were
being negotiated), they could not be an “agreement”
covered by the first two sentences and the first two
words of the third sentence of 8 252(a)(1). Neverthe-
less, because their subject matter, interconnection, was
one which the Act was intended to compel, and because
they would be entered into after the effective date of
the Act, it was logical for Congress to want them
subject to the Act’s provisions. The use of the statu-
tory language “including any interconnection agree-
ment negotiated before February 8, 1996 also elimi-
nated any argument that the agreeing carriers could
have made in order to avoid state commission approval
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that their agreement had been negotiated before the
Act’s date and, therefore, was not subject to it.

We also think it of some significance that Congress
intentionally used both the terms “negotiate” and
“enter into” in the first sentence of § 252(a)(1) but only
used the verb “negotiated” in the third sentence. Had
Congress wanted to include all interconnection agree-
ments that had been both negotiated and entered into
before the Act’s effective date within the scope of the
third sentence, all it had to do was use the same words
it had used in the first sentence. See Kifer v. Liberty
Mut. Ins. Co., 777 F.2d 1325, 1333 n. 9 (8th Cir. 1985)
(““‘When the same word or phrase is used in the same
section of an act more than once, and the meaning is
clear as used in one place, it will be construed to have
the same meaning in the next place.””) (quoting United
States v. Nunez, 573 F.2d 769, 771 (2d Cir.), cert. denied,
436 U.S. 930 (1978)). It did not, and its choice not to do
so reinforces our conclusion that Congress did not
intend to do so. See, e.g., Johnson v. United States, 120
S. Ct. 1795, 1803 (2000) (When Congress means the
same consequences, it is “natural for Congress to write
in like terms.”).

Across the country there were thousands of inter-
connection agreements existing between and among
ILECs before the Act was passed. In Wisconsin alone
the state commission estimated that there were over
3,000 pre-Act agreements which, under the FCC’s
construction of 8 252, would now have to be submitted
for approval. See Addendum to Br. of Pet'rs United
States Telephone Ass’'n et al. at 9. Many of those
agreements were between neighboring noncompeting
ILECs for the exchange of features and functions.
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There is no indication that Congress intended the state
commissions to go back through years of agreements
and approve or disapprove them. We conclude that
Congress knew it was already giving the state com-
missions a huge amount of new work to do in
arbitrating and approving the new agreements that
would quickly be coming into being by virtue of the
substantive provisions of the Act, and that it did not
intend to add an even heavier burden by forcing the
state commissions to replow old ground. The FCC'’s
construction of the statute is unreasonable.

We further find it difficult to square the FCC’s
interpretation with the recognized presumption against
retroactive legislation. By construing the word
“negotiated” in the third sentence to mean “negotiated
and entered into,” the FCC'’s rule reaches back and
requires something that the parties to the preexisting
agreement had no reason to expect—required state
commission approval under new and different stan-
dards which affect the rights the parties had at the time
they entered into their agreement. See Landgraf v.
USI Film Prods., 511 U.S. 244, 280 (1994). Here again
Congress’s choice not to use the words “entered into” in
the third sentence tells us that Congress did not intend
the retroactive effect the FCC has given to the Act.
Absent clear Congressional intent for retroactive
effect, there should be none. See id. By making the Act
applicable to interconnection agreements that were
only negotiated before the Act’s effective date (but not
yet entered into), Congress gave the parties the option
of either proceeding to enter into the negotiated
agreement with the knowledge it would have to be
submitted to the state commission for approval, or not.
In so doing, an unwanted retroactive effect can be
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avoided, the parties can proceed knowing what the law
will be, and the effect of the Act is entirely prospective.

We hold that § 252(a)(1) applies to any agreement
which was either (1) both negotiated and entered into
pursuant to § 251 after the Act went into effect or (2) is
an interconnection agreement that was negotiated
before, but not yet entered into when, the Act went
into effect.

Consequently, we vacate rule 51.303.
I11. Conclusion

We grant the pending petitions for review in part.
For the reasons stated, we vacate, in total, 47 C.F.R. 88§
51.505(b)(1), 51.609, 51.513, 51.611, 51.707, 51.317,
51.405(a), (c), and (d), and 51.303. We remain firm in our
previous decision to vacate 47 C.F.R. 88 51.305(a)(4)
and 51.311(c) (the superior quality rules) and 47 C.F.R.
8§ 51.315(c)-(f) (the additional combinations rule). In all
other respects, we deny the petitions for review.



44a

APPENDIX B

In Re Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996,
First Report and Order, CC Docket No. 96-98 (Aug. 8,
1996), 11 F.C.C.R. 15499:

* * * * %

V. ACCESS TO UNBUNDLED NETWORK
ELEMENTS

* * * * %

F. Provision of a Telecommunications Service Using
Unbundled Network Elements

* * * * %

3. Discussion

292. Under section 251(c)(3), incumbent LECs must
provide access to “unbundled network elements in a
manner that allows requesting carriers to combine such
elements in order to provide” a telecommunications
service.’”® We agree with the Illinois Commission, the
Texas Public Utility Counsel, and others that this lan-
guage bars incumbent LECs from imposing limitations,
restrictions, or requirements on requests for, or the
sale or use of, unbundled elements that would impair
the ability of requesting carriers to offer telecomm-
unications services in the manner they intend. For
example, incumbent LECs may not restrict the types of
telecommunications services requesting carriers may
offer through unbundled elements, nor may they

619 47 U.S.C. § 251(c)(3).
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restrict requesting carriers from combining elements
with any technically compatible equipment the request-
ing carriers own. We also conclude that section
251(c)(3) requires incumbent LECs to provide
requesting carriers with all of the functionalities of a
particular element, so that requesting carriers can
provide any telecommunications services that can be
offered by means of the element. We believe this
interpretation provides new entrants with the requisite
ability to use unbundled elements flexibly to respond to
market forces, and thus is consistent with the
procompetitive goals of the 1996 Act.

293. We agree with AT&T and Comptel that the
gquoted text in section 251(c)(3) bars incumbent LECs
from separating elements that are ordered in combina-
tion, unless a requesting carrier specifically asks that
such elements be separated. We also conclude that the
guoted text requires incumbent LECs, if necessary, to
perform the functions necessary to combine requested
elements in any technically feasible manner either with
other elements from the incumbent’s network, or with
elements possessed by new entrants, subject to the
technical feasibility restrictions discussed below. We
adopt these conclusions for two reasons. First, in
practice it would be impossible for new entrants that
lack facilities and information about the incumbent’s
network to combine unbundled elements from the
incumbents’ network without the assistance of the
incumbent. If we adopted NYNEX'’s proposal, we
believe requesting carriers would be seriously and
unfairly inhibited in their ability to use unbundled
elements to enter local markets. We therefore reject
NYNEX’s contention that the statute requires
requesting carriers, rather than incumbents, to combine
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elements. We do not believe it is possible that Con-
gress, having created the opportunity to enter local
telephone markets through the use of unbundled
elements, intended to undermine that opportunity by
imposing technical obligations on requesting carriers
that they might not be able to readily meet.

294. Second, given the practical difficulties of
requiring requesting carriers to combine elements that
are part of the incumbent LEC’s network, we conclude
that section 251(c)(3) should be read to require incum-
bent LECs to combine elements requested by carriers.
More specifically, section 251(c)(3) provides that
incumbent LECs must provide unbundled elements “in
a manner that allows requesting carriers to combine
them” to provide a telecommunications service. We
believe this phrase means that incumbents must pro-
vide unbundled elements in a way that enables request-
ing carriers to combine them to provide a service. The
phrase “allows requesting carriers to combine them,”
does not impose the obligation of physically combining
elements exclusively on requesting carriers. Rather, it
permits a requesting carrier to combine the elements if
the carrier is reasonably able to do so. If the carrier is
unable to combine the elements, the incumbent must do
SO.GZO

295. Our conclusion that incumbent LECs must
combine unbundled elements when so requested is
consistent with the method we have adopted to identify
unbundled network elements. Under our method, in-

620 In this context, we conclude that the term “combine” means
connecting two or more unbundled network elements in a manner
that would allow a requesting carrier to offer the telecommunica-
tions service it seeks to offer.
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cumbents must provide, as a single, combined element,
facilities that could comprise more than one element.
This means, for example, that, if the states require
incumbent LECs to provision subloop elements, incum-
bent LECs must still provision a local loop as a single,
combined element when so requested, because we
identify local loops as a single element in this
proceeding.®®

296. We decline to adopt the view proffered by
some parties that incumbents must combine network
elements in any technically feasible manner requested.
This proposal necessarily means that carriers could
request incumbent LECs to combine elements that are
not ordinarily combined in the incumbent’s network.
We are concerned that, in some instances, this could
potentially affect the reliability and security of the
incumbent’s network, and the ability of other carriers
to obtain interconnection, or request and use unbundled
elements. Accordingly, incumbent LECs are required
to perform the functions necessary to combine those
elements that are ordinarily combined within their
network, in the manner in which they are typically
combined. Incumbent LECs are also required to
perform the functions necessary to combine elements,
even if they are not ordinarily combined in that man-
ner, or they are not ordinarily combined in the incum-
bent’s network, provided that such combination is
technically feasible,*” and such combination would not
undermine the ability of other carriers to access unbun-

621 See infra, Section V.J.

622 As discussed in Section 1V, effects on network reliability
and security are factors to be considered in determining technical
feasibility.
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dled elements or interconnect with the incumbent
LEC’s network. Incumbent LECs must prove to state
commissions that a request to combine particular
elements in a particular manner is not technically
feasible, or that the request would undermine the
ability of other carriers to access unbundled elements
and interconnect because they have the information to
support such a claim.

297. We agree with Sprint and the Florida Com-
mission, respectively, that in some cases incumbent
LECs may be required to provision a particular
element in different ways, depending on the serv