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UNITED STATES COURT OF FEDERAL CLAIMS

No. 93-763L

NAVAJO NATION, PLAINTIFF
VS.

UNITED STATES OF AMERICA, DEFENDANT

Scottsdale, Arizona
June 11, 1997

DEPOSITION OF HONORABLE MICHAEL C. NELSON

Prepare for: Prepared by:
THE COURT Deanna V. Pappas, RPR
(ORIGINAL)

* 0 ok ok ok 3k

Would you please state your name?
Michael C. Nelson
And what is your business or profession, sir?

oo

I'm presiding judge of the Apache County
Superior Court.

k0 ok ok ok 3k

Go ahead, sir.
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A. I went to the University of Arizona Law
School. I graduated in 1977. I went to work for DNA
Legal Services in Window Rock, Arizona immediately
upon graduating from law school.

Q.  Okay.

A. T worked in the Fort Defiance office of DNA
until, let’s see—I thing it was "79.

Q. Two years?

A.  Yes. An then from 79 to ’82, I worked in the
litigation and research unit. ‘83, actually, beginning of
’83. 1 worked in the litigation and research unit of
DNA, People’s Legal Services, also in Window Rock.
‘83—it was April, I believe, of ’83, I went to work in the
Office of the Chairman of the Navajo Tribal Council. I
worked there—

Q. Who was that at that time?

A. Mr. Zah was chairman then. He had been
elected in November of '82, and he was inaugurated in
January of ’83.

Q. Okay, sir. Go ahead.

A. I worked at—my title was special staff
assistant when I began working in his office. That
shifted to counsel to the Chairman about two years
later. I couldn’t say exactly when that happened,
sometime in ’85. And then I worked in that capacity
until January 87, when Chairman Zah left office. And I
went into private practice.

Q. You went into private practice?
A. For alittle over two years.

And then in March of ’89, I was appointed by
Governor Mofford to fill a vacancy in the position of
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presiding judge of the Apache County Superior Court,
and I've been there since.

* 0 ok ok ok 3k

Q.  That’s correct.

Do you—in view of what you’ve said, do you
recall that, that, ultimately, a, a—do you recall hearing
anything about a possible decision from the Depart-
ment of the Interior on Peabody’s appeal?

A.  What I remember about this was that
somehow we got word that Interior wanted us to
attempt to, to go forward with the negotiations, and
that was really when I got involved in it.

Q.  You hadn’t been involved in it up to that point
at all?

A. No, no. That was—the status of negotiations
were, were, they were at an impasse with the lease
renegotiation team. We had word from Washington
they wanted us to, to give it another shot. And that
was my instruction from Chairman Zah, to see what
was going on and give it another shot.

Q.  So this would have been in 85?7

A.  Ithink so.
Q.  You think so?
A.  Ithink so.

Q. What, what—how did the communication
come from—you said—I think you said Washington.

A.  Uh-huh.
Q. Do you recall from whom in Washington?
A. TIdon’t.
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Q.  Or what the medium of the message was?

A. T've thought about this since this particular
issue came up. I tried to remember. I remember
sitting in a meeting with Department of Justice
representatives and the Attorney General’s Office
discussing—

Q. Navajo Department of Justice?
A.  Yes, that’s Navajo Department of Justice.

—and being—we were discussing the situa-
tion. And I was told that a letter was coming that, you
know, that would formally say all this; that there would
not be a decision made, but that they wanted us to try
lease negotiations once again.

I don’t recall ever seeing a letter like that.
You know, my, my impression was that it was coming.
I don’t know that it ever did

Q. Who, who was, who was present at this
meeting?

A. 1 believe Claudeen Arthur was the Attorney
General, and Oscar Mason was head of Minerals, and I
thing Elizabeth Bernstein, who was—worked with the
tax commissions. She was an attorney that worked
with the tax commissions.

Elizabeth Bernstein?
I think.
Is that B-e-r-n-s-t-i-e-n?

Yes. S-t-e-i-n, I believe.

opopreo

E-i-n, yes.

So you don’t recall any information about how
they had—
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A. Found this out?

Q. —from whom they had received this
information?

A. No. Ireally don’t recall.

Q.  Or whether it had been directly given to them,
or perhaps someone else, the Chairman or someone
else?

A. No. Ireally don’t recall.

Q. Okay. Do you recall ever seeing in draft or
other form any, any, any writing that might have been
a prospective decision from the Department of the
Interior?

A. No.

(Defense Exhibit No. 2 was marked for
identification by Mr. Rogers.)

Q. BY MR. ROGERS: Let me show you what T’ll
mark as Defense Exhibit 2 and ask you to just glance
over it a moment. I will tell you—I might even direct
your attention to the last page, which sums up where it
was going. Not the last—this is the wrong copy?

A. Page6?
MR. FRYE: Uh-huh.

Q. BY MR. ROGERS: I have two copies of the
same thing. Yes, primarily the last paragraph and the
signature block.

Do you recall ever seeing this document or—
A. No.

(Defense Exhibit No. 3 was marked for
identification by Mr. Rogers.)
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Q. BY MR. ROGERS: Okay. I don’t—I will do it
for the record, but it’s essentially the same. I’ll show
you what I'’ve marked as Defense Exhibit 3. T will tell
you that this is essentially the same letter with some
minor exceptions. It’s got a notation at the top in
handwriting, and—

Did I give you one?

MR. FRYE: Not yet.

MR. BELLIS: Thanks.

MR. ROGERS: 3.

Q. It remains unsigned, and it has an additional
—at the last two pages, the last page—next to the last
page has a new ultimate paragraph.

I’d just ask you if you’'ve—this is a slightly
different version. Do you recall seeing it?

A. No.

Q. Okay. Or hearing about it?

I think, before, you said you didn’t, but . . .
I don’t recall hearing about it.

Okay.

I would just like to take a minute.

Oh, please do.

2o r OB

I find it curious to see what they said. Okay.

* * * * *

Q. What can you tell us about how the, the
royalty tax cap evolved in the final agreement? Do you
recall there was a royalty tax cap in the final
agreement?
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I do.

Do you remember what it was?

Twenty and a half percent, I believe.
Twelve and a half percent royalty and—
Eight percent—

—eight percent taxes?

POPOPOP

That’s how it evolved.

Peabody was not willing to pay more than
twelve and a half percent royalty rate, and I believe
eight percent was the current tax rate that we, we had
imposed for the P.I.T. and the B.A.T. Because that’s
where the interest tax and business activity tax—so
that’s where it came from. That’s where the number
came from.

Q. Now, the twenty and a half percent total is, at
least as a number, is, is a pretty close approximation, in
fact, a slight excess over the twenty percent royalty.
What was the Tribe’s view, as you recall it, as to
whether or not they got this additional income by way
of either royalty or taxes?

Did they, did they really distinguish? Did the
Navajo position really distinguish, or were they
satisfied that they were getting approximately the
same amount of revenue?

MR. FREYE: Can I ask for clarification? Who are
you saying when you say “they”?
MR. ROGERS: The Navajo position.

THE WITNESS: That’s the same question I have
when you ask me that question.
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It really depends on who you’re talking to. If
I talk to the tax commission, they’ll scream bloody
murder about this kind of limitation. If I talk to
minerals, they’ll be unhappy about this limitation. If I
talk to the financial people—and to them, twenty
percent is twenty percent. So it really depends on who,
who you're talking about.

Q. BY MR. ROGERS: Is that because the money
basically goes into different pockets in the Navajo
government?

A.  No. Actually, it goes into the general fund. It
makes no difference as far as where it goes. It’s the
people’s own perception of what’s important to them.

Q. Why, why is it—what makes it important to
the tax commission?

A. Well, it is a limitation on taxes.
Q.  Just because of the limitation?

A. Right. Because there is a cap, they can’t raise
their taxes.

Q. Okay.

A. And they, they were very much opposed to
that.

Q. Soit’s not a question of affecting revenue. It’s
a question of limiting future taxes, at least on this
particular entity?

A.  Well, it would have affected revenue, too. If
they could raise the tax rate, it would have increased
the revenues.

Q. Okay. I'm sorry. Assuming, assuming that
the, that the taxes were not ever going to exceed eight
percent—
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A.  Uh-huh.

Q. —without being limited by contract, the
amount of revenue wouldn’t make any difference to, to
the tax commission or the Tribe whether it came in by
royalty or by tax?

A. Isuppose that’s true.

Well, we would have been looking at twenty
percent on the north lease, twenty percent royalty, plus
eight percent tax. So it would have been twenty-eight
rather than twenty.

Q.  Okay.

A.  So there—you know, there is a difference as
far as the rent, the royalty, the revenue that we would
receive.

Q. With that background and important
clarification then, what—how did, how did the politics
of it work out in terms of the Navajo finally coming
around and agreeing to the twenty and a half percent
royalty tax cap? How was that, how was that series of,

of discussions within the Tribe resolved within the
Tribe?

A. Well, the reason we ultimately agreed to the
cap, it revolved around a number of considerations.
First, we didn’t have the twenty percent on the north
lease. We had an interim decision sort of. We had this
thing from Donald Dodge, apparently, that said twenty
percent. We didn’t have final agency action—

Q. Right.
A. —setting it. So it, it was not firm.

There was some question—let me see if I can
remember this. There were some questions about
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effective date of the taxes. There were some questions
about imposition of tax prior to the Kerr-McGee
decision, whether notice had been sent and whether
Peabody had a chance to contest their valuations,
things like that that went to back taxes, not to taxes
from here forward.

* * * * *

THE WITNESS: Well, there other things that we
felt we were getting out of it that we would not have
gotten out of it.

Q. BY MR. ROGERS: A straight royalty adjust-
ment?

A. A straight royalty adjustment on the north
side lease.

The big one is that the royalty rate on the
south lease was going up, too, and we would have had a
great deal of getting it up, since there was not a reopen.
So it would have required additional litigation and an
unsure result on that.

The Peabody operation was moving from
north to south, so, in a way, the royalty adjustment on
the north lease was, to a certain extent, closing the barn
door after the horse was out.

Because they had done a lot of mining on the
north lease already. And one thing we did get out of
the lease renegotiations was, I think we called it an
equalizer. But it was a requirement that they actually
do a certain amount of mining on the north lease. 1
think it was one ton for every two tons on the south
lease. We required that that coal on the north lease
actually be used up more efficiently.
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Q. So the equalizer was to increase or at least
seek to ensure that there was no discretion in produc-
tion on the north lease?

A. Right. We were getting more money out of
the north lease because we got the full royalty and tax,
whereas, on the south lease, we only got a half. So it
was important that that lease be fully mined.

And the water royalty rates went up
significantly. And that was something that we wouldn’t
have gotten out of the—

Q.  Uh-huh. Do you recall what they went from
to?

A. They were virtually nothing under the old
lease, like a dollar and a quarter or something an acre
foot, and they went up to $600 an acre foot, if I
remember right, for the first 28 acre feet, and then $800
an acre foot for each acre foot thereafter.

So it was a significant increase. And we
wouldn’t have gotten that. So there were pluses, and
there were minuses.

Q. What were the minuses?

A. Well, we were taking less than the twenty
percent. We were accepting limitations on our taxing
liability. Those were the principal ones.

Q. What if there had been no limitation on the
tax, but the royalty rate stayed at twelve and a half
percent? Would there have been any problem at all
with it, at that time, as the way the Navajo viewed it,
anyone in the Navajo Tribe viewed it?

A. Internally, it would have been a lot easier. We
would have had a lot less trouble.
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Q. Is there not an issue with the Navajo tax,
though, if it’s—since it’s a, it’s a business activity or
possessory interest tax? It wouldn’t necessarily have
to be applied equally to all taxpayers, would it?

A.  Oh, it would have had to be—
Q. Yeah.

A. —yes. I think—that’s not entirely true, but I
think, as a general principal, that’s true.

Subsequently, I learned you can do other
things. You can create special taxing districts and get
you around that kind of problem.

Q. Isee. Okay.

A. At that point, that was the way we were
approaching it, yes. And any tax imposed on Peabody
would have to be imposed on all the taxpayers, and
there are quite a few taxpayers.

Q. And they would become, at some point—
barring some special mechanisms, like taxing, there
would become some practical limit how much—even if
Peabody could afford to pay some other, there could be
some practical limit on how much other taxpayers could
afford to pay?

A. Yes.

Q. That the Tribe would have to take into
account in dealing with that?

A. Yes. That’s correct. I mean, the taxes haven’t
been raised in the ten years since. And I think that’s
why.

Q. What, what other trade-offs, negative trade-
offs to the Tribe of the deal was agreed to?
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A.  Well, the back taxes. We gave up a certain
amount on the, the Peabody’s liability for back tax
payments. That’s all I can think of right off.

Q. Would, would—is there any advantage to the
Tribe, as you, as you viewed it, to have the additional
coal provision in the lease? Or was that primarily a
benefit to Peabody?

A. Well, I see it as an advantage to the Tribe.
Q. How so?

A. Well, I view the mine as an advantage to the
Tribe. It’s a revenue source. It’s a source of jobs. The
more coal, the more revenue, the more jobs. In my
view, that’s a good thing.

Q. There’s some question that’s been raised
about it, as to whether or not it should have been—the
additional coal should have been separately leased
whereby—and the new lease put up for bid rather than
give it to Peabody in these negotiations. And perhaps a
better deal could have been struck, but that at least the
Tribe ought to have gotten bonuses from a new lease.

Was there any discussion about that?

A. I believe there was. I thought we got some
bonuses for new coal lease. I believe there was.

Q.  To come later in time?

A.  Yes, when they actually get to the new coal.
But there are bonuses in here. As to whether we could
have gotten more money out of another company,
maybe.

My, my estimate was that would have been
difficult. Getting the coal out of there is a real difficult
problem. There are unique and expensive transporta-
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tion mechanisms in place that would have to be
replicated if you had another company up there.

Q.  Uh-huh.
A.  Or somehow you would have to deal with that.

I mean, there’s a railroad that goes to the
Navajo Generating Station, and then there’s a pipeline
that goes to Mohave Generating Station, neither of
which would be available to another company without
dealing with the companies that own them already.

Q. Uh-huh.

A. And that was the big problem with that lease
initially, was getting the coal off Black Mesa. And that
problem would have to be dealt with. So maybe you
could, maybe you could get more out of some other
company. But you’ve got to cross that bridge and the
transportation.

Q. Now, the deal we’ve just been talking about
was, of course, the deal that you, the Tribe, agreed to
when you were there, and it was not approved at that
time and a new administration came in. Did you ever
have a later chance, after you left Navajo, to look at and
understand the final deal that was approved by the
Secretary of the Interior?

A. Isaw, I saw it briefly.

Q. Did you—is there anything about it that
differed from the deal you all had struck?

A. I saw it briefly. My recollection is that there
were some slight differences in the tax provisions.

Q. But, essentially, the major provisions were
the same?
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A. I believe they were. I didn’t look at them,
really, in any depth.

* * * * *

Q. Now, you mentioned that one of the reasons
that the Navajo Nation, at least you and the Chairman,
then Chairman Zah, was willing to accept the negoti-
ated package was that you didn’t have final agency
action on the twenty percent royalty appeal.

Would your bargaining position have changed
any if Exhibit 2, I believe, the draft decision that was
teed up, in John Fritz’ words, for his signature, had
been issued affirming the twenty percent royalty rate
as final for the Department?

A. Yes.

Q. How would it have been affected, your
negotiating position?

A. Well, it would have given us additional
leverage. Peabody’s position had always been that
twelve and a half percent was the ceiling as far as any
royalty rate they were willing to pay or that we could
force them to pay.

If we had final agency action, this would be
subject to review only if it was shown to be arbitrary
and capricious. And I was personally convinced that it
was not that, that it was supported by the record, that
it had been made below. I would have felt in a much
stronger position as far as the twenty percent on the
north lease, and it would have broken that wall, if you
will, for the twenty—twelve and a half percent ceiling
or broken the ceiling—

Q. Okay.
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A. —that Peabody had imposed.

In addition, in any lease—any negotiation, you
always make decisions as to whether you’re going to
continue the negotiation or not. And this would have
been something in hand that we did not have that we
would have had to consider at every stage of the
negotiations.

Q. Would it have been a significant impact, as far
as you're concerned, on, on the way you would have
negotiated this deal out, to have the twenty percent
decision as a final agency action?

A. I would have felt in a much stronger position.

Q. Okay. Now, the other—at least one other
factor that you mentioned was the continued litigation
delayed any revenues coming in. Were you living on
the Navajo Reservation at that time?

A. Yes,Iwas.

Q. And were you familiar with the conditions on
the Navajo Reservation generally?

A.  Yes.
Q.  And what were those conditions?

A. Not good. We had a population that was very
young. The median age was eighteen and a half years.
The faci—infrastructure was not in place to provide
them any sort of living conditions that were acceptable
to a generation that was growing up with TV, that
knew there were other things out there, that wanted
indoor plumbing, that wanted paved roads, that wanted
jobs. The need for money was great, and it was
growing daily.
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Q. Did that need for revenues provide any
pressure for you to stay at the negotiating table and not
engage in litigation that at least Interior suggested to
us was going to be ongoing for some time?

A.  Oh, most definitely.

Q. Onme question I had, and, and it’s a technical
question related to the plus—one of the pluses that I
thought you testified about, in that the negotiated
amendments and that the mining was moving from the
north to the south.

Were you aware at the time that the 9910
lease had an equalization provision that required

Peabody to mine one ton of north coal for every one ton
of 9910 coal?

A. Idon’trecall that, but it doesn’t surprise me.

Q.  And in terms of fundability of a royalty dollar
and a tax dollar, you would agree, I guess, that a
royalty dollar in the door looks exactly the same as a
tax dollar in the door?

A. Yes.

Q. But a royalty dollar on paper and a tax dollar
on paper could be different, couldn’t they, if there were,
for example, a tax waiver for all coal going to the
Navajo Generating Station due to provisions in the
Navajo Generating Station Plant Site lease?

A.  Start the question again.

Q. Certainly. Were you aware that there was a,
a tax waiver included in the Navajo Generating Station
Plant Site lease?

A. Yes.
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Q. So that a 20.5 percent royalty, plus tax cap
really doesn’t equate to 20.5 percent of royalties, plus
taxes, nor any coal going to the Navajo Generating
Station?

A. That’s correct.

Q.  So that the revenues that the Navajo Nation
receives under a twenty percent royalty rate is quite a
bit greater, hypothetically at least, than a 20.5 percent
royalty, plus tax cap, when the royalty there is set at
twelve and a half percent?

A. That’s correct.
Q. Okay.

A. There’s no way that you could get to the
twenty in the end.

Q. Okay. Now, I wanted to ask you, also, a
question about Exhibit 9, which I believe is here in
front of me.

MR. ROGERS: Oh, let me give you that.

Q. BY MR. FRYE: We’ve had testimony from
Tim Vollmann in his deposition that this document was
less than candid, and we’ve also had testimony from
Colleen Kelley, the author or at least the drafter of this
document that, if all the Navajo Nation had known at
the time it received this letter was that a decision had
not yet been finalized, she would have been outraged.

I wanted to ask you where you found in this
letter, if anywhere, the indication that the decision on
the appeal was being withheld consciously or uncon-
sciously by the, by the Department of the Interior.

A.  Well, the tax doesn’t say that.
Q.  So you’re reading between the lines?
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A.  Yes.
Q. Okay. And you have a skill that I do not.
A.  Well,it’s

Q. Okay. When you see the WOI’dS in the second
paragraph of Defense Exhibit 9, “a decision on the
appeal is currently being con51dered by the Deputy
Assistant Secretary for Indian Affairs,” what—if you
can recall, what did that indicate to you at the time that
Defense Exhibit 9 was received?

A.  Well, what this said to me was that they were
not in agreement as far as what the decision should be
within the Department.

Q. Okay. So that there was some internal dissent
within the Department about the merits of the appeal?

A. Correct.
[f—Ilet me, let me clarify something.
Q.  Uh-huh.

A. IfIsaid “sitting on the decision,” that’s really
what I meant, was that there wasn’t a final decision yet.

Q.  Okay.
A.  That they were still chewing on it.

Q. Okay. So when you said in your prior
testimony “sitting on the decision,” you didn’t mean the
decision had already been reached or at least drafted
and people were just not going to issue it?

A. No.

Q. You meant that there were some internal
deliberations still going on within the Department?
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A. Correct, that is hadn’t been resolved
internally.

Q.  Okay.

A. And it wasn’t being brought forward to
decision. No one was saying, “Do it already”—

Q.  Okay.
A. —you know.

Q. Now, having seen the decision documents that
were prepared, I think they’re Exhibits 2 and 4,
Defense Exhibits 2 and 4, and having seen Exhibit 8,
which is the signed version of Peabody’s draft that it
prepared for Hodel to sign—

MR. ROGERS: It’s 2 and 3, actually. I think it’s the
decision documents.

MR. BELLIS: Yes.
MR. FRYE: Yes. Thank you, sir.
Q. How does that make you feel?

A.  Well, I'm not real pleased with it. I don’t
know how else to express this. My view was that
Interior was supposed to be helping us, that they were
in our corner, that they weren’t some sort of neutral
arbitrator acting between two equal parties. And I
don’t think this is consistent with that role.

Q. Well—and, in fact, it appear to me that, when
you look at Exhibit P-1, they’ve essentially delegated
the trust duty to the adversaries of the Navajo Nation.
Is that consistent with how you view Peabody’s
drafting of material for the Secretary, using a inter-
mediary, paid intermediary to get it signed?
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A. Well, they certainly accepted their position
verbatim.

Q. Do you know how close a relationship Stanley
Hulett had with Secretary Hodel?

A. TIhavenoidea.

MR. FRYE: I’d like to talk with counsel for just a
second, if I could.

(Brief recess taken at 5:20 p.m.)
MR. FRYE: That’s all T have.

MR. ROGERS: Let me just ask one or two
questions, and then we'll let you go, sir.

FURTHER EXAMINATION
BY MR. ROGERS:

Q. On the question of having strengthened
Navajo bargaining position by getting final agency
action on the twenty percent appeal, did you say that
you, you felt the Navajos were in a strong position of, of
having that affirmed in a judicial review based on a
capricious, arbitrary and capricious standard?

A. That’s what I felt, yes.
Q. On what did you base that, that view?

A. I was aware of what had been presented to
the Area Director. As I now look through these
documents more, this comes back to me, that that is
where it was presented. I knew what had been
presented to him.

Q. Youdid?

A.  Yes. An I think it was a supportable con-
clusion at the time the Area Director made it. I think it
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could have—it was a weighing decision, but once it had
been made as final agency action, I felt there was
plenty in there to, to support the decision.

Q. What, what do you recall specifically was
presented to the Area Director? What can you recall to
support this decision?

A. AsIremember it, there was a technical study
that counsel for Energy Resources Scribes had done on
coal royalties that was substantial. 1 remember
referring to that when we were doing these lease
renegotiations, and I felt it was good. I felt it was a
solid document.

Q. Do you recall a report from Schwab?
A.  TIreally don’t remember the names.

Q. Okay. Did, did—in the—at the time or return-
ing to negotiations—well , let me strike that.

At the time of learning that the Secretary or
the Department wanted the Tribe to try the negotiat-
ing again, when you first became involved actively, was
there discussion about administrative, alternative
administrative relief or perhaps judicial relief that the
Tribe might take to precipitate a decision nonetheless
in view of the fact that it would strengthen bargaining
position?

A. If 'm remembering this right, we did discuss
it, and the feeling was that that’s a good way to get a
bad decision. If you force the Secretary to decide, he’s
likely to go, “Oh, well, here. You've got it.”

Q. Do you recall what mechanisms you thought
might be available to you to precipitate the decision?
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A. Idont. I, I recall a discussion as far as taking
some sort of court action—

Q. Do you recall who was involved in that? I'm
sorry. I didn’t mean to interrupt your answer.

A. It would be something like a special action,
like they would take against a judge to get him to make
a decision. But I remember 12 years ago what we
called it then.

Q. Was there a discussion about seeking, within
the Department of the Interior, removing the decision
to the Interior Board of Indian Appeals, taking it out of
the Assistant Secretary’s hands?

A. Idon’t recall that.
Q. Okay.

A.  There may have been, but—it’s not inconsis-
tent with what was, what was happening—

Q.  Okay.

A. —but I, I don’t have any independent recol-
lection of that.
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United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, DC 20240

December 9, 1987
Memorandum
To: Secretary
From:  Assistant Secretary - Indian Affairs

Subject: Request for Secretarial Approval of the
Amendments to (Black Mesa Coal Mining
Lease) Navajo-Peabody Coal Lease Numbers
14-20-0603-8580 and 14-20-0603-9910, and
Hopi-Peabody Coal Lease Number 14-20-
0450-5743

Attached for your approval are the subject amend-
ments evaluated by the Navajo and Hopi Tribes with
Peabody Coal Company which were submitted by the
parties. The Bureau of Indian Affairs and the
Office of the Associate Solicitor-Indian Affairs have
thoroughly reviewed these amendments pursuant to
applicable statutory and regulatory requirements.

I have examined the proposed lease agreements. It
is my opinion that the parties have negotiated at
arm’s length, in good faith to reach these agreements.
Through negotiations and the reasonable and accept-
able exercise of business judgment for a transaction of
this type, I believe the parties have reached fair and
equitable agreements.



364

One issue that has been of particular concern to me
is the valuation of the coal for royalty purposes. The
agreement provides that the existing rules on coal
product valuation shall apply and that in the event the
Federal Government enacts new coal product valuation
regulations it shall not affect the royalty paid to the
tribes by more than 5 percent. Approximately one year
ago, the Tribes had reached an agreement with
Peabody that did not contain this cap/floor. Upon
learning of the proposed produce valuation regulations,
the tribes did an analysis of the impact. Renegotiation
over this point took almost one year and ended with the
proposed cap/floor of 5 percent now included in the
lease. I am told that additional consideration was
negotiated in the lease also as a result of this. I am
convinced that the tribes have adjusted their risk in
this matter and are adequately protected from any
change in federal product valuation regulation changes.

It is my recommendation that you approve the
amendments subject to the following findings, clarifi-
cations and condition based on the forgoing and
attached information and reviews of the entire trans-
action. For detailed information, see the attached
analysis of the Acting Associate Solicitor, Indian
Affairs, the Environmental Assessment, and the
Finding of No Significant Impact.

Attachments



