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INTEREST OF AMICI'

Amici curiae are the bipartisan leaders of the House
Committee on the Judiciary and its intellectual property sub-
committee: Reps. F. James Sensenbrenner, Jr., and John
Conyers, Jr., the Chairman and Ranking Member of the
House Committee on the Judiciary; and Howard Coble and
Howard Berman, the Chairman and Ranking Member of the
House Committee on the Judiciary’s Subcommittee on
Courts, the Internet, and Intellectual Property. Amici played
a major role in securing Congressional passage of the Sonny
Bono Copyright Term Extension Act [“the CTEA”], Pub. L.
No. 105-298, Title I, 112 Stat. 2827 (1998).

Amici have dual interests in upholding the constitution-
ality of the CTEA. First, amici have an institutional interest
in upholding Congressional authority to enact copyright leg-
islation that is consistent with the text and purpose of the
Copyright Clause. Second, amici have a substantive interest
in ensuring that copyright law is responsive to demographic,
commercial, and technological changes, both domestically
and internationally. Petitioners here would undermine those
interests by breaking with centuries of Constitutional tradi-
tion and subjecting copyright laws to cramped, formalistic,
and ultimately unsustainable interpretations of both Article I,
§ 8 [“the Copyright Clause”] and the First Amendment.

SUMMARY OF ARGUMENT

This case concerns fundamental copyright policy deci-
sions that, as this Court has consistently recognized, the
Framers vested in Congress and not in the courts. In 1998,

Letters of consent from both parties have been filed with the
Clerk of the Court. In accordance with Rule 37.76, amici state that no
counsel for either party has authored this brief in whole or in part, and no
person or entity, other than the amici or their counsel, has made a mone-
tary contribution to the preparation or submission of this brief.
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petitioners and their supportive amici sought to persuade
Congress not to extend the term of copyright. Although
Congress carefully considered their viewpoints, it rejected
them and enacted the CTEA, extending the term of copyright
for new and existing works by twenty years. Having failed
to persuade Congress of their point of view, petitioners are
now seeking to transform their policy disagreement into a
legal dispute of purportedly constitutional dimension. Their
request should be rejected.

In a significant concession, petitioners do not challenge
Congress’s power to extend copyright terms prospectively—
i.e., for works of authorship created after an extension’s ef-
fective date. “Whether 50 years is enough, or 70 years too
much, is not a judgment meet for this Court.” Pet. Br. at 14.
Rather, they challenge only the power of Congress to extend
the term of copyright retrospectively—i.e., for works in exis-
tence when an extension is enacted. According to petition-
ers, any extension of an existing term necessarily violates the
“Progress,” “limited Times,” and originality requirements of
the Copyright Clause, and cannot pass the purportedly appli-
cable First Amendment scrutiny. To petitioners, the actual
length of the extension—be it twenty days or twenty years—
is irrelevant, for “[t]he line between prospective and retroac-
tive extensions is a clear one.” Pet. Br. at 14.

The problem with the “line” petitioners wish to draw is
that, while it is “clear,” it finds no support in the Constitu-
tion. Indeed, petitioners’ “clear line” would eviscerate two
centuries of constitutional tradition by invalidating an act of
the First Congress in 1790, as well as a dozen successive
copyright acts—none of which have been found to exceed
the Constitution’s grant of authority to Congress.

1. The CTEA’s extension of the terms of existing works
promotes “Progress” and otherwise satisfies the require-
ments of the Copyright Clause. In periodically expanding
the scope of copyright to respond to changes in commerce,
demographics, and technology, Congress has most often pro-
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tected both future and existing copyrights. This Court has
consistently recognized Congress’s institutional authority to
promote such progress, and has never suggested (nor has any
court ever held) that protecting existing copyrights exceeds
that authority.

Petitioners assert that the authority of Congress to pro-
mote progress exists for one purpose only: to induce the
creation of new works. But the Framers’ view was not so
constricted. Of course, amici acknowledge that the grant of
power under the Copyright Clause is not absolute, and that
the Clause—and this Court’s cases—place limits on the ex-
ercise of Congress’s copyright power. Amici disagree with
petitioners, however, over the contours of those limits, and
the scrutiny with which this Court should analyze those Con-
gressional enactments.

Each of petitioners’ arguments against the extension of
the term of copyright to existing works was carefully consid-
ered during a legislative process that stretched over several
years; however, these arguments were ultimately rejected by
the body that the Framers determined should make such de-
cisions: Congress. Thus, the CTEA reflects the considered
judgment of Congress that extending existing copyright
terms in the face of meaningful changes in commerce,
demographics, and technology would promote progress by:
(1) encouraging authors to create derivative works; (2) pro-
viding incentives to create new works; (3) preserving exist-
ing works; (4) disseminating existing works; and (5) harmo-
nizing United States copyright protection with that of our
major trading partners. Tt therefore satisfies the dictates of
the Copyright Clause.

2. The CTEA creates no conflict with the First Amend-
ment.  Amici recognize that the Constitution’s speech-
protecting principles place limits on the reach of Congress’s
copyright protecting power. But this Court has held that, as
long as copyright protects only expression, not ideas, and
makes even expression subject to “fair use” by other speak-
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ers, it strikes a “definitional balance” with the First Amend-
ment. The CTEA reflects Congress’s careful efforts to main-
tain this balance. On that, petitioners cannot disagree. In-
stead, they urge the overlay of intermediate scrutiny on top
of this definitional balance. However, their argument ig-
nores the unique ways in which speech interests are affected
by the intersection of the Copyright Clause, copyright legis-
lation, and the First Amendment. Their argument also 1g-
nores the established speech-protecting limits to which copy-
right is already subject. In the final analysis, the CTEA is a
permissible exercise of Congress’s power, reflecting a policy
choice by Congress setting the duration of copyright, and
respecting the idea/expression dichotomy and the fair use
doctrine. The overlay of intermediate scrutiny here is thus
both unwarranted and unworkable.

In short, the CTEA is a core exercise of Congress’s
power under Article I of the Constitution. It promotes pro-
gress, creates an engine of free expression, and strikes a
definitional balance with the First Amendment. Accord-
ingly, it should be upheld.

ARGUMENT

Petitioners imply that the CTEA is a piece of narrow,
special interest legislation, passed under cover of darkness,
without careful consideration. That is simply not so. The
CTEA was the product of years of legislative consideration,
numerous hearings, and a 1993 study by the Copyright Of-
fice on the duration of copyright (which itself followed an
extended public comment period). See Copyright Term,
Film Labeling, and Film Preservation Legislation: Hearings
on H.R. 989, HR. 1248, and H.R. 1734 Before the Subcomm.
on Courts and Intellectual Property of the House Comm. on
the Judiciary, 104th Cong. 182-83 (1995) [“1995 House
Hearings”] (Statement of Marybeth Peters, Register of Copy-
rights (“Peters statement™)). In enacting it, Congress was
mindful of the scope of its constitutional responsibility. See
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144 Cong. Rec. H1459 (Mar. 25, 1988) (remarks of Rep.
Sensenbrenner). Congress took into account the public’s in-
terest in the public domain, and specifically considered the
issues raised by petitioners here. Congress also considered
the various issues raised by the amici supporting petitioners.?
Congress not only listened to these concerns; it wrote the
CTEA to address many of them.

* Congress heard the concerns of the libraries, archivists, and digital
database creators who criticized a twenty-year postponement of works
entering the public domain. See, e.g., 1995 House Hearings at 182-204,
676-679. Congress also heard the concerns of scholars, museums, teach-
ers and artists who noted the practical difficulties of finding successors-
in-interest to old copyrighted materials of academic importance. See,
e.g., The Copyright Term Extension Act of 1995: Hearings on S. 483 Be-
Jfore the Senate Judiciary Comm., 104th Cong. 18 (1995) [“1995 Senate
Hearings”]. Congress heard concerns about preserving older works, in-
cluding motion pictures. See, e.g., 1995 House Hearings at 64-73, 281-
89, 423-502. Congress heard from intellectual property law professors,
who address to this Court their disagreements with the policy balance
Congress struck. See, e.g., id. at 290-311 (statement of Professor Karjala
on behalf of the U.S. Copyright and Intellectual Property Law Profes-
sors). And Congress listened to extensive testimony from Professor Pe-
ter Jazsi, the author of the Brief of Amici Curiae National Writers Union,
Charles Baxter, Wendell Berry, et al. See, e.g., 1995 Senate Hearings at
7190, 123-27.

? For example, the CTEA extended the termination rights found in

17 U.S.C. § 102(d) to readjust the balance between authors/heirs and
current copyright owners. CTEA, Title I, § 103, 112 Stat. at 2829. The
CTEA also amended 17 U.S.C. § 108 to give libraries, archives, and
nonprofit educational institutions a defined right to reproduce, distribute,
display, or perform (even digitally) works that are in their last twenty
years of copyright for purposes of preservation, scholarship, or research,
particularly in situations where the work is not being commercially ex-
ploited or copies cannot be obtained at a reasonable price. See id., § 104,
112 Stat. 2829. That amendment created a “carefully crafted, balanced
library exemption that ensures that the legitimate needs of the libraries
are met.” 144 Cong. Rec. at H1465 (Representative Conyers). And
Congress, led by the efforts of Representatives Sensenbrenner and
McCollum, enacted provisions to protect the use of copyrighted works by
(footnote continues on next page)
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In so doing, Congress fully considered the costs of term
extension. See, e.g., 1995 House Hearings at 86. But Con-
gress—quite rightly—also considered the costs of failing to
enact term extensions. Cf. Campbell v. Acuff-Rose Music,
Inc., 510 U.S. 569, 599 (1994) (Kennedy, J., concurring) (the
“underprotection of copyright [can] disserve[] the goals of
copyright just as much as overprotection”). After weighing
these issues, Congress enacted the CTEA and extended the
term of copyright for new and existing works.

Petitioners and their amici disagree with the balance
Congress struck. That is their prerogative. But those dis-
agreements are over matters of policy that the Founders en-
trusted to Congress—not matters of constitutional law. See
Brief of George A. Akerlof, Kenneth J. Arrow, Timothy F.
Bresnahan, James M. Buchanan, ef al. As explained in the
sections that follow, petitioners’ arguments to the contrary
are incompatible with the text, structure, and history of the
Copyright Clause and with Congress’s exercise of its power
under that Clause. As such, their challenge to the CTEA
should be rejected, and the judgment of the Court of Appeals
should be affirmed.

I. THE CONSTITUTION VESTS IN CONGRESS
BROAD AUTHORITY TO “PROMOTE THE
PROGRESS OF SCIENCE.”

The Copyright Clause authorizes Congress to “promote
the Progress of Science and useful Arts, by securing for lim-
ited Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.” U.S. Const. Art.
I, § 8, par. 8. This power over patents and copyrights is
vested in Congress—not the courts, the Executive, or the

small businesses. Fairness in Music Licensing Act of 1998, Pub. L. No.
105-298, Title 11, 112 Stat. 2827 (1998).
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states. See Fox Film Corp. v. Doyal, 286 U.S. 123, 127
(1932).

The authorization of power in the Copyright Clause is
based on Congress’s “institutional ability” to draw the “diffi-
cult balance between the interests of authors and inventors”
and “society’s competing interest in the free flow of ideas,
information, and commerce.” Sony Corp. of Am. v. Univer-
sal City Studios, Inc., 464 U.S. 417, 429, 431 (1984). Deci-
sions over the scope and duration of intellectual property are
generally resolved “within the legislative process after the
kind of investigation, examination, and study that legislative
bodies can provide and courts cannot.” Diamond v. Chakra-
barty, 447 U.S. 303, 317 (1980) (patents). Such decisions
require “the balancing of competing values and interests,
which in our democratic system is the business of elected
representatives.” Id. Accordingly, the question of how long
a copyright (or patent) term should endure is committed “to
the discretion of Congress.” Pennock v. Dialogue, 27 U.S.
(2 Pet.) 1, 17 (1829) (patents); Parker v. Flook, 437 U.S.
584, 595 (1978) (Congress should answer the “[d]ifficult
questions of policy concerning ... the form and duration of
[patent] protection™).

Petitioners are incorrect to suggest that Congress may
constitutionally exercise its authority to promote progress for
one purpose only—to induce the creation of new works. Pet.
Br. at 15-16. While encouraging the creation of new works
1s certainly a paradigm purpose of copyright, it is not the
only constitutionally permissible purpose for Congress to
consider. This Court has repeatedly confirmed that, in pro-
moting “Progress” under the Copyright Clause, Congress can
consider the whole gamut of “innovation, advancement or
social benefit” the public may obtain from copyright. Gra-
ham v. John Deere Co., 383 U.S. 1, 6 (1966); see also Fox
Film Corp., 286 U.S. at 127 (the monopoly is justified by the
“general benefits derived by the public from the labours of
authors”).  Copyright, as an “engine of free expression,”
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“supplies the economic incentive to ... disseminate ideas.”
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S.
539, 558 (1985) (emphasis added). Thus, Congress is consti-
tutionally permitted to consider all of the ways copyright
may “serve the cause of promoting broad public availability
of literature, music, and the other arts.” Twentieth Century
Music Corp. v. Aiken, 422 U.S. 151, 156 (1975).*

Because the Constitution vests in Congress broad power
to promote progress under the Copyright Clause, this Court’s
review of the exercises of that power has been consistently
deferential. On a number of occasions, the Court has spe-
cifically rejected attempts—Ilike this one—to substitute re-
strictive views of “Progress™ for those reflecting Congress’s
reasoned judgments. See Deepsouth Packing Co. v. Laitram
Corp., 406 U.S. 518, 529-30 (1972) (“direction of Art. I is
that Congress shall have the power to promote the progress
of science and the useful arts™) (emphasis in original); Stew-
art v. Abend, 495 U.S. 207, 228 (1990) (balancing costs and
benefits of copyright law is “better addressed by Congress
than the courts™); id. at 230 (“it is not our role to alter the
delicate balance Congress has labored to achieve™).

The Court of Appeals acted consistently with this prece-
dent by asking—and answering in the affirmative—whether
the CTEA “is a ‘necessary and proper’ exercise of the power
conferred upon the Congress by the Copyright Clause.” Ei-
dred v. Reno, 239 F.3d 372, 378 (D.C. Cir. 2001). In so do-
ing, the court tracked closely the directive of McCulloch v,
Maryland, finding that “the CTEA [is] an ‘appropriate’
means, and ‘plainly adapted’ to the end prescribed in the

* The Brief of Intellectual Property Law Professors as Amici Curiae
Supporting Petitioners (“IP Br.”) confirms this view, arguing that the
“Framers intended the Copyright and Patent Clause to give Congress the
power” not only “to encourage the creation” of writings, but also “to en-
courage ... the broad dissemination, and widespread use of writings.” 1P
Br. at 8.
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preamble [of Article I, § 8].” Id.; ¢f. McCulloch v. Mary-
land, 17 U.S. (4 Wheat.) 316, 421 (1819) (“Let the end be
legitimate, let it be within the scope of the constitution, and
all means which are appropriate, which are plainly adapted
tothatend. ... are constitutional.”).’

This standard of review correctly balances Congress’s
broad powers to promote progress under the Copyright
Clause with the outer limits to which those powers are sub-
ject. With respect to those outer limits, we agree with peti-
tioners that the Copyright Clause does not support the crea-
tion of trademark law, see Trade-Mark Cases, 100 U.S. 82
(1879), recognize a common law right, see Wheaton v. Pe-
ters, 33 U.S. (8 Pet.) 591 (1834), or authorize the grant of
exclusive rights for the creation of unoriginal works, see
Feist Publications, Inc. v. Rural Telephone Service Co., 499
U.S. 340, 346 (1991). These limits define the subject matter
Congress may regulate under the Copyright Clause, and thus
create logical stopping points for the exercise of Congress’s
power. But, within these recognized limits, this Court has
always allowed “Congress [to] implement the stated purpose
of the Framers by selecting the policy which in its Jjudgment
best effectuates the constitutional aim.” Grakam, 383 U.S.
at 6; see also Bonito Boats, Inc. v. Thunder Craft Boats, Inc.,
489 U.S. 141, 168 (1989) (“It is for Congress to determine if
the present system . . . is ineffectual in promoting the usefil
arts . . . 7). Thus, this Court at once properly places clear
outer limits on the protectible subject matter of copyright,
while deferring to Congress’s decisions regarding how best
to promote progress through regulating that protectible sub-
ject matter.

* Other courts have similarly recognized that their “role in judging
whether Congress has exceeded its Article I [copyright power] is limited
... by the lenient standard of McCulloch.® Mitchell Bros. Film Group v.
Cinema Adult Theater, 604 F.2d 852, 860 (5th Cir. 1979).

—J



