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QUESTIONS PRESENTED

1. Whether a cargo owner that contracts with a freight
forwarder for transportation of goods to a destination in the
United States is bound by the contracts that the freight
forwarder makes with the carriers that actually transport the
owner’s goods.

2. Whether the phrase “person (including any independent
contractor) whose services have been used in order to perform
the contract” in a freight forwarder’s multimodal bill of
lading covers a rail carrier that actually transports the goods
to their inland destination, regardless of whether the rail
carrier is in privity with the freight forwarder.

(1)
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RULE 29.6 STATEMENT

Pursuant to Rule 29.6 of the Rules of this Court, petitioner
states that its parent corporation is the Norfolk Southern
Corporation. No other publicly held corporation owns more
than 10% of petitioner’s stock.

All parties to the proceeding are listed in the caption of the
case.
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OPINION BELOW

In an unpublished order, the district court granted partial
summary judgment on behalf of Norfolk Southern. Pet. App.
27a-38a. The district court then issued an order certifying an
appeal to the court of appeals pursuant to 28 U.S.C.
§ 1292(b). Pet. App. 21a-26a. The opinion of the court of
appeals reversing the district court is published at 300 F.3d
1300 (11th Cir. 2002), and is reproduced at Pet. App. 1a-20a.

JURISDICTION

The court of appeals entered judgment on August 8, 2002,
and denied rehearing on October 7, 2002. Pet. App. 39a-40a.
This Court has jurisdiction under 28 U.S.C. § 1254(1).

RELEVANT FEDERAL STATUTES

The Carriage of Goods by Sea Act (COGSA), ch. 229, 49
Stat. 1207 (1936), is codified at 46 U.S.C. app. §§ 1300-1315
and is reproduced at Pet. App. 41a-53a.

STATEMENT OF THE CASE

The court of appeals below issued two rulings that run afoul
of this Court’s precedent and undermine established and
efficient practices in the international transportation of goods.
First, the Eleventh Circuit held that an ocean carrier’s bill of
lading is unenforceable against the cargo owner because the
bill was issued to a freight forwarder that itself had liability to
the cargo owner as a carrier. This holding is contrary to 150
years of decisions of this Court squarely on point, and of
every other court to address the issue, as well as the very
structure of federal statutes governing maritime commerce.
Second, the Eleventh Circuit improperly invoked this Court’s
decision in Robert C. Herd & Co. v. Krawill Machinery
Corp., 359 U.S. 297 (1959), to disregard the plain language of
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the bill of lading and to reform the contract in ways that have
no foundation in the intent of the parties or the realities of
modern multimodal transportation practices. This Court
should reverse the decision below and restore the rules of law
on which international transportation providers have long
relied.

1. Multimodal Transportation of Goods. Beginning in
the late 1950’s, ocean carriers increasingly began to carry
cargo in large, standard-sized containers that could be
unloaded from a ship without being opened and then readily
transferred to a rail flatcar or truck chassis, “a technological
innovation which has had such a profound effect on [the
shipping] industry that it has frequently been termed ‘the
container  revolution.’” NLRB  v.  International
Longshoremen’s Ass’n, 447 U.S. 490, 494 (1980) (“ILA”)
(““containerization may be said to constitute the single most
important innovation in ocean transport since the steamship
displaced the schooner’”); J. Mahoney, Intermodal Freight
Transportation 13-23 (1985). By reducing costs and delays
in the handling of goods and losses from damage or theft,
containerization dramatically improved the efficiency of
international ocean shipping. See 1 S. Sorkin, Goods In
Transit § 1.13 (2003); ILA, 447 U.S. at 494-96. Ninety-five
percent of U.S. trade moves by ship, and by far the dominant
share of U.S. waterborne overseas trade in dollar terms is
transported by container vessels.'

The use of containers has sparked a vast increase in
international ~ multimodal  (also  called intermodal)
transportation, which is “‘the successive carriage of a loaded
container or trailer from an origin point to a destination point

' See Maritime Admin., Dep’t of Transp., Report to Congress: An
Assessment of the U.S. Marine Transportation System 2, 13-14 (1999)
(“Report to Congress”) (“Container ships carry 66 percent of the value of
U.S. waterborne overseas trade and represent 11 percent of the annual
tonnage”); ¢f- U.S. Br. In Support of Pet. for Cert. at 10 (28% of
international waterborne cargo in this country was containerized in 2002).
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by more than one mode of transportation in interstate or
foreign commerce.’”” 1 Sorkin, supra § 3.01, at 3-5 (quoting
49 U.S.C. §501(a)(8)). Because containerization makes it
easy to move cargo from one mode of transport to another,
see id. §1.13, at 1-86, transportation providers can offer
shippers the convenience of entering into a single transaction
for delivery of goods to inland destinations overseas. As the
Federal Maritime Administration has observed:

freight transportation is no longer viewed as a series of
separate negotiations and arrangements with different
types of freight providers such as trucking firms,
railroads, and steamships. Instead, freight transportation
is viewed and purchased in terms of the total trip from
origin to destination, regardless of the number and type
of transportation methods involved. Therefore, the U.S.
marine transportation system extends beyond the
waterfront, using trucks, railroads, and pipelines to
receive and ship products.

Report to Congress at 29; see 1 Sorkin, supra § 3.01, at 3-6
(“Intermodal movements are becoming the most common
form of ocean transportation service”).

In the early decades of the container revolution, tight
federal regulation of rates and conditions of carriage, with
authority divided among different federal agencies, largely
frustrated U.S.-regulated ocean carriers in offering “one-stop”
shopping for overseas intermodal transportation services from
origin to destination. See Mahoney, supra, at 17-18, 25-26.
In the Shipping Act of 1984, Congress declared a national
policy to minimize governmental regulation of foreign ocean
commerce and to “provide an efficient and economic
transportation system in the ocean commerce of the United
States that is, insofar as possible, in harmony with, and
responsive to, international shipping practices.” 46 U.S.C.
app. §1701(1) & (2). Among other things, Congress
authorized carriers to offer tariffed intermodal rates for
transportation to and from the United States that would travel
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on a single bill of lading. See id. app. § 1707(a)(1)(E) & (F)
(requiring common carriers to set tariffs that establish rates
“on any through transportation route” without any mandatory
“inland divisions of a through rate,” and include “any loyalty
contract,” “bill of lading, contract of affreightment, or other
document evidencing the transportation agreement”). As the
House Report stated:

When a container moves between shipper and
consignee under a single intermodal tariff, specific
economies can be realized. A shipper saves time and
concern associated with arranging the transfer of his
cargo from one mode to another since he has to deal
with only a single carrier rather than a number of
carriers. For example, when a[n] ocean carrier offers an
intermodal service, that carrier has the single
responsibility for assuring the delivery of cargo from
point to point, and only that carrier needs to be
concerned with the arrangements for transferring the
cargo between modes.  Furthermore, this process
involves a single bill-of-lading rather than multiple bills
of lading.

H.R. Rep. No. 98-53, pt. 1, at 12-13 (1983), reprinted in 1984
U.S.C.C.AN. 167, 177-78.

Intermodal ocean transport, as it has evolved, embodies a
complex chain of contracts among various entities providing
transportation services at points from origin abroad to inland
destinations in the United States. See M. Sturley, The United
Nations Commission on International Trade Law’s Transport
Law Project: An Interim View of a Work in Progress, 39 Tex.

? Under the Ocean Shipping Reform Act of 1998, effective May 1,
1999, ocean carriers are no longer required to file their tariffs with the
Federal Maritime Commission, but they are required to make their tariffs
(including the applicable bill of lading or other document evidencing a
transportation agreement) available for public inspection in an automated
tariff system. See Pub. L. No. 105-258, § 106, 112 Stat. 1902, 1905
(codified at 46 U.S.C. app. § 1707(a)); 1 Sorkin, supra § 2.05[3][b].
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Int’l L. J. 65, 79-80 (2003) (“Interim View”). Although there
is infinite variation, in any given transaction an ocean carrier
may contract with draymen to drop off and retrieve containers
for loading with cargo; with surveyors to weigh and measure
containers; with stevedores and crane operators to load and
unload ships at each port; with warehousemen, watchmen,
and security services; with other ocean carriers to perform all
or part of the marine journey; with lift operators who load
containers onto chassis and draymen who transport the
container from the dock to an intermodal terminal; and with
inland carriers (water, rail, or motor) to perform the inland
phases of the transportation. See 1 Sorkin, supra §§ 1.12[3],
1.13, 1.13[2][d]; 3.01; Mahoney, supra, at 90-96; JA 63-64
(Hamburg Siid bill q 5(b)).

An important consequence of these changes is that the
water’s edge has ceased to be “the critical point for the
division of functions, costs, and risks.” 1 T. Schoenbaum,
Admiralty and Maritime Law § 10-4, at 590 (4th ed. 2004).
The central instrument in intermodal ocean transportation is
the ocean carrier’s “through” bill of lading, which governs the
entire transportation of the goods to final destination. See 1
Sorkin, supra § 3.03[2], at 3-27; accord Mexican Light &
Power Co. v. Texas Mexican Ry., 331 U.S. 731, 733-35
(1947) (holding that where a bill of lading covers transport to
the final destination, it is a through bill and all connecting
carriage is subject to its terms). The ocean carrier’s bill of
lading is “a highly important document” that “serves as a
written embodiment of the terms of the contract of carriage,
as a receipt for the goods, and as a negotiable document of
title.” G. Gilmore & C. Black, Jr., The Law of Admiralty § 1-
5,at 13 (2d ed. 1975). It is now “standard fare” for such bills
to include “Himalaya clauses” that extend liability protections
to identified persons providing services under the contract of
transportation. Pet. App. 11a.” This “contractual extension of

* The “Himalaya clause” takes its name from an English case popularly
known as The Himalaya. Pet. App. 2a.
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the ocean carrier’s [limitation-of-liability] rights to
stevedores, terminal operators, and other cargo handlers is the
result of the need for uniformity of the law in the age of
multimodalism.” 1 Schoenbaum, supra § 10-8, at 613-14.

The container revolution also changed the role of freight
forwarders in ocean transportation. Prior to containerization,
ocean freight forwarders typically acted strictly as agents of
the shipper in procuring transportation. They did not
undertake responsibility for the transportation of goods;
instead, they owed fiduciary duties to the shipper, and
therefore, were not permitted to profit at the shipper’s
expense. See United States v. American Union Transp., 327
U.S. 437, 442-43 (1946); G. Ullman, The Ocean Freight
Forwarder, The Exporter And The Law 5 (1967). With
containerization, the opportunity emerged for freight
forwarders to consolidate small shipments to fill a container,
and therefore to take advantage of container rates that would
be far lower than the rate the vessel carrier would have
charged to transport each individual shipment; forwarders
could also obtain volume discounts from the vessel carriers
with whom they shipped. See Council of N. Atl. Shipping
Ass’ns v. FMC, 672 F.2d 171, 174 (D.C. Cir. 1982).
Increasingly, many freight forwarders began contractually to
assume the duties of a carrier vis-a-vis its shippers so that
they would be the shippers in regard to the actual vessel
carrier, and therefore profit from the rate differentials. Such
freight forwarders issue their own bills of lading to the cargo
owner, assume liability for the safe transportation of the
goods and place shipments in their own name with the actual
carrier. See 1 Sorkin, supra § 1.15[8]; P. Bugden, Freight
Forwarding and Goods in Transit § 3-12, at 59 (1999); Ariel
Mar. Group, No. 84-38, 1985 W.L. 148948, at *1 (FMC Dec.
16, 1985). In this respect, these freight forwarders came to
resemble surface freight forwarders, who had long assumed
the duties of a carrier in their contracts with cargo owners in
order to profit from consolidating shipments. See Chicago,
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Milwaukee, St. Paul & Pac. R.R. v. Acme Fast Freight, Inc.,
336 U.S. 465, 484 (1949). The freight forwarder’s bill of
lading, however, does not physically accompany the
shipment; it does not define the terms under which the vessel
carrier moves the goods; and downstream carriers and service
providers generally have no reason to know that the freight
forwarder bill of lading exists, much less rely upon its terms.
The freight forwarder’s bill of lading defines its duties to its
customer, and therefore “[t]he attribution of carrier or other
principal contractor status to the freight forwarder will
normally be primarily of relevance to ascertaining liability to
the customer for damage, loss or delay to the goods carried.”
Bugden, supra § 3-13, at 59.*

2. The Carriage Of Goods By Sea Act. Ocean carrier
bills of lading for transportation of goods to and from the
United States are governed by COGSA, and it is by force of
COGSA that federal law provides the rule of decision in
determining liability under carrier bills of lading. See
Gilmore & Black, supra §§3-19 & -20, at 130-32;
Wemhoener Pressen v. Ceres Marine Terminals, Inc., 5 F.3d
734, 741 (4th Cir. 1993). Prior to the mid-nineteenth century,

* Forwarders that assume carrier duties are referred to by “a variety of
names, such as ‘freight consolidator,” ‘groupage operator’ or
‘N.V.O.C.C.”” R. De Wit, Multimodal Transport § 6.39, at 313 (1995);
P. Jones, FIATA Legal Handbook On Forwarding 87 (3d ed. 2001)
(“FIATA Legal Handbook™) (“A forwarder acting as a principal to a
contract of ocean carriage is now sometimes called a Non-Vessel
Operating Common Carrier, or NVOCC”). Recognizing this, respondents
urged the Eleventh Circuit to use the term “freight forwarder” because that
was the term used by the freight forwarder here to describe itself, C.A.
Aplts. Br. 6, and petitioner will abide by that convention since that is also
the term used by this Court in surface transportation cases, see infra at 22-
31. This Court should note, however, that the Shipping Act uses the term
“non-vessel operating common carrier” to refer to this type of forwarder-
carrier, while reserving the term “ocean freight forwarder” for the type of
forwarder that simply procures transportation for a shipper as an agent but
does not hold itself out as a carrier. Compare 46 U.S.C. app.
§ 1702(17)(A), with id. § 1702(17)(B).
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parties to a contract of carriage for international transport
enjoyed considerable freedom to allocate risk, subject to
predominantly judge-made limitations. See D. Robertson et
al., Admiralty And Maritime Law In the United States 317
(2001).  In 1924, many of the world’s maritime nations
concluded the Hague Treaty “to establish uniform ocean bills
of lading to govern the rights and liabilities of carriers and
shippers . .. in international trade.” Herd, 359 U.S. at 301.
COGSA, enacted thereafter in 1936, “is the culmination of
[this] multilateral effort,” Vimar Seguros y Reaseguros, S.A.
v. M/V Sky Reefer, 515 U.S. 528, 537 (1995). Moreover, its
provisions are largely modeled on the Hague Rules with the
same purpose of establishing uniform and predictable rules
governing risk-allocation that would be simple to apply in
commerce. See, e.g., S. Rep. No. 74-742, at 4 (1935); H.R.
Rep. No. 74-2218, at 4-5 (1936); accord Tessler Bros. (B.C.)
Ltd. v. Italpacific Line, 494 F.2d 438, 445 (9th Cir. 1974)
(“One of the specific purposes of COGSA was to obviate the
necessity for a shipper to make a detailed study of the fine
print clauses of a carrier’s regular bill of lading”).

COGSA provides that “[e]very bill of lading or similar
document of title which is evidence of a contract for the
carriage of goods by sea to or from ports of the United States,
in foreign trade, shall have effect subject to the provisions of
this chapter.” 46 U.S.C. app. § 1300. Sections 2 through 4 of
COGSA, id. app. §§ 1302-1304, set forth the duties, rights,
liabilities and immunities of the ship and the carrier as
“compulsory terms” of the bill of lading. Gilmore & Black,
supra § 3-38, at 172.

Of particular relevance here, section 4(5) of COGSA limits
the liability of carriers by establishing a default rule that
“[n]either the carrier nor the ship shall in any event be or
become liable for any loss or damage to or in connection with
the transportation of goods in an amount exceeding $500 per
package lawful money of the United States.” 46 U.S.C. app.
§ 1304(5). This rule applies “unless the nature and value of
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such goods have been declared by the shipper before
shipment and inserted in the bill of lading.” Id. Section 4(5)
therefore protects shippers by setting a floor of $500 per
package or unit below which carriers may not reduce their
maximum potential liability, but “cast[s] upon the shipper the
burden of declaring the nature and value of the goods, and
paying a higher tariff, if necessary, if he wishe[s] to impose a
higher liability upon the carrier.” Standard Electrica, S.A. v.
Hamburg Stidamerikanische Dampfschifffahrts-Gelsellschaft,
375 F.2d 943, 945 (2d Cir. 1967).

COGSA'’s liability limitations apply mandatorily only to a
ship or “carrier,” defined as “the owner or the charterer who
enters into a contract of carriage with a shipper,” and only for
the period “when the goods are loaded on to the time when
they are discharged from the ship.” 46 U.S.C. app.
§§ 1301(a), (). COGSA, however, permits shippers and
carriers to make agreements governing responsibility and
liability “prior to the loading on and subsequent to the
discharge from the ship on which the goods are carried by
sea.” Id. app. § 1307. Shippers and carriers routinely extend
COGSA’s liability limits by including (1) a “Clause
Paramount,” which, as the statute authorizes, extends the
liability rules beyond the “tackle to tackle” period, and (2) a
Himalaya clause, which extends the liability limitations to
persons other than the carrier. See Herd, 359 U.S. at 302-03;
SPM Corp. v. M/V Ming Moon, 965 F.2d 1297, 1305 (3d Cir.
1992); Secrest Mach. Corp. v. S.S. Tiber, 450 F.2d 285, 286-
87 (5th Cir. 1971) (per curiam).

As had been anticipated in the drafting of the Hague rules
adopted in COGSA, shippers routinely choose to accept
COGSA’s liability limitations rather than declare value, and
“almost invariably” rely upon cargo insurance to cover any
risk of loss. M. Sturley, The Fair Opportunity Requirement
Under COGSA Section 4(5) (Part 1), 19 J. Mar. L. & Com.
157, 174-75, 179-80 (1988) (“Part I’). Such insurance is not
generally purchased for each shipment, but “is usually written
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on an open basis, under which all shipments of the kind of
merchandise described in the policy are covered.” R. Holtom,
Underwriting Principles & Practices 435 (3d ed. 1987).

3. The Contracts Of Carriage. In 1997, Respondent
James N. Kirby, Pty Ltd. (“Kirby”), an Australian firm that
manufactures machinery, engaged International Cargo
Control Pty Ltd. (“ICC”) to ship ten containers of machinery
to the General Motors Corporation plant in Huntsville,
Alabama. ICC, an Australian freight forwarder, is “a
company that arranges for, coordinates, and facilitates cargo
transport,” but does not actually transport the goods in

question. Pet. App. 3a.

Because it was not in the business of actually transporting
goods, ICC contracted with Hamburg Siidamerikanische
Dampfschifahrts-Geseilschaft Eggert & Amsink (“Hamburg
Siid”), an ocean carrier, for the actual transportation of the
machinery from Sydney to Huntsville. Pet App. 3a-4a; JA 32
(Second Amended Complaint §9). On August 27, 1997,
Hamburg Siid issued a standard-form bill of lading, under the
banner of Columbus Lines and the Hamburg Siid Shipping
Group, to ICC for ten containers (henceforth the “Hamburg
Stid bill”). See, e.g., JA 48-58. The bill identifies the
“Carrier” as “Columbus Line, which is the trade name used
by Hamburg Sud[].” JA 59 (§ 1(a)). The bill was issued by
Columbus Line Australia, Pty. Ltd. “as agent for the Carrier,
Columbus Line,” and the bill identifies ICC as the
“shipper/exporter.”  JA 48. It further identifies the
Queensland Star as the ocean vessel, Sydney as the port of
loading, Savannah as the port of discharge, and Huntsville,
Alabama as the place of delivery. See id. Accordingly,
because the bill denominates Huntsville, some 300 miles
inland from Savannah, as the ultimate destination for the
goods, the bill constitutes a “through” bill of lading. JA 62
(9 4) (defining “through transportation” as when “either Place
of Receipt or Place of Delivery . . . is an inland point™).
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The terms of the Hamburg Siid bill impose numerous
obligations (including liability for payment and performance)
upon the “Merchant,” defined broadly to include “the shipper,
consignee, receiver, holder of this Bill of Lading, owner of
the cargo or person entitled to the possession of the cargo and
the servants and agents of any of these.” JA 59 (§ I(e))
(emphasis added). Hamburg Siid, in turn, commits to provide
through transportation to the inland destination of Huntsville,
which the bill recognizes “may well involve transport by
rail,” and authorizes Hamburg Siid to “sub-contract on any
terms the whole or any part of the carriage” of the goods. JA
62, JA 63 (194, Sa).

The Hamburg Siid bill contains a Clause Paramount,
strictly limiting Hamburg Siid’s liability under the agreement
to the COGSA $500 per package limitation, absent
declaration by ICC of a greater value for the goods. JA 73
(4 17). ICC did not declare a value for the goods. JA 48.
Finally, the Hamburg Siid bill included a Himalaya clause
extending its liability limitations to any additional parties
used to carry out the contract of carriage:

[A]ll exemptions, limitations of, and exonerations from
liability provided by law or by the Terms and Conditions
hereof shall be available to all agents, servants,
employees, representatives, all Participating (including
inland) carriers and all stevedores, terminal operators,
warehousemen, crane operators, watchmen, carpenters,
ship cleaners, surveyors and all independent contractors
whatsoever . . ..

JA 63 (5(b)); see also JA 60 (§1(g)) (definition of
“participating carrier’).

On the same day (August 27, 1997) that Hamburg Siid
issued its bill to ICC, ICC issued its own bill of lading to
Kirby (named as consignor), noting that the goods had
already been “shipped on board” the Queensland Star. JA 78-
84 (“ICC bill”). Like the Hamburg Sid bill, the ICC bill
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identified Sydney as the port of loading, Savannah as the port
of discharge, and Huntsville as the place of delivery. JA 78.

ICC utilized the standard form developed by the
International Federation of Freight Forwarders Association
(“FIATA”): the FIATA Multimodal Transport Bill of Lading,
commonly referred to as the “FBL.” Pet. App. 8a; see also
attached Addendum (setting forth FBL “Standard
Conditions”). Among freight forwarders, the FBL is “the
world’s  most frequently used multimodal transport
document.” FIATA Legal Handbook, at 42. As the issuer of
the bill, ICC is the “Freight Forwarder,” which is defined as
the “Multimodal Transport Operator who issues this FBL and
is named on the face of it and assumes liability for the
performance of the multimodal transport contract as a
carrier.” JA 85 (“Definitions”).

The contract specifically contemplates that ICC may
engage other carriers to perform the contract, as it did:

By issuance of this FBL the Freight Forwarder a)
undertakes to perform and/or in its own name procure
the performance of the entire transport, from the place
at which the goods are taken in charge (place of receipt
evidenced in this FBL) to the place of delivery
designated in this FBL [and] b) assumes liability as set
out in these conditions.

JA 86 (§2.1) (emphasis added). The FBL provides further
that, subject to other conditions, the Freight Forwarder “shall
be responsible for the acts and omissions of his servants or
agents acting within the scope of their employment, or any
other person of whose services he makes use for the
performance of the contract evidenced by this FBL, as if such
acts and omissions were his own” in any “period from the
time the Freight Forwarder has taken the goods in his charge
to the time of their delivery.” JA 86, JA 89 (2.2, 6.1)
(emphasis added).
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The FBL contains a Clause Paramount, which extends the
applicability of mandatory laws and conventions, as well as a
liability limitation clause. JA 91-93 (447, 8). The Ilatter
defines various rules for limiting the forwarder’s liability in
the absence of a declaration by Kirby of the true value of the
goods and corresponding payment of a higher freight rate, and
declares that the forwarder’s liability will be governed by
COGSA where applicable. JA 92, JA 93 (99 8.3, 8.6(b)). By
not declaring the value of the goods, JA 78, Kirby elected to
accept the FBL liability limitations and instead insured the
shipment with Respondent MMI General Insurance Limited
(“MMI”), Pet. App. 28a.

The FBL also contains a Himalaya clause, which extends
these liability limitations to other parties used by ICC to
perform the contract:

These conditions apply whenever claims relating to the
performance of the contract evidenced by this [bill of
lading] are made against any servant, agent or other
person (including any independent contractor) whose
services have been used in order to perform the contract,
whether such claims are founded in contract or in tort,
and the aggregate liability of the Freight Forwarder and
of such servants, agents or other persons shall not
exceed the limits in [the Clause Paramount].

JA 93-94 (] 10.1).

Finally, an additional clause in the FBL recognizes that
“[i]n entering into this contract . . ., the Freight Forwarder, to
the extent of these provisions, does not only act on his own
behalf, but also as agent or trustee for such persons, and such
persons shall to this extent be or be deemed to be parties to
this contract.” JA 94 (1 10.2); see J. Ramberg, The Law of
Freight Forwarding and the 1992 FIATA Multimodal
Transport Bill of Lading 67 (1993). Thus, by its very terms,
the FBL purported to make persons (including independent
contractors) “used in order to perform the contract” parties to
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the ICC-Kirby contract of carriage. JA 94 (§10.1); see
Ramberg, supra, at 66.

Hamburg Siid’s ship carried Kirby’s machinery from
Sydney to Savannah, Georgia. At Savannah, petitioner
Norfolk Southern, which had been hired by the American arm
of Hamburg Siid to transport the goods via train to their final
destination, took over the containers for delivery to
Huntsville, Alabama. The train carrying the containers
derailed, allegedly causing approximately $1.5 million in
damage to the machinery. Pet. App. 4a. Kirby recovered
from its insurer, Respondent MMI. See id. at 4a n.4.

4. District Court Proceedings. Respondents filed a
diversity suit against Norfolk Southern in the United States
District Court for the Northern District of Georgia.
Respondents advanced claims sounding in negligence,
recklessness, bailment, and, in the alternative, breach of
contract. JA 33-38. Respondents requested an award
encompassing the full amount of the asserted damage caused
to its machinery by the derailment as well as punitive
damages. JA 38. In its answer, Norfolk Southern asserted,
among other things, that respondents’ claims were preempted
by federal law and the railroad’s liability, if any, was no
greater than the $500 per package COGSA limitation
incorporated by the relevant bill of lading. JA 42.

Soon thereafter, Norfolk Southern moved for partial
summary judgment on the liability issue and to dismiss
Respondents’ state law claims. The district court granted the
motion in both respects, concluding that the Himalaya clause
in the Hamburg Siid bill of lading, which by its terms
encompassed “inland carriers,” covered Norfolk Southern and
limited the railroad’s potential liability to Kirby to $500 per
container. Pet. App. 36a-37a. The district court likewise
concluded that Respondents’ state law claims were preempted
by federal law. See id. at 37a.
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The district court rejected the plaintiffs’ argument that
Kirby could not be bound to the agreement entered into by
ICC with Hamburg Siid. After observing that “ICC does not
transport cargo, but rather arranges for cargo transportation
by carriers,” Pet. App. 28a, the district court relied upon this
Court’s decision in Great Northern Railway v. O’Connor,
232 U.S. 508 (1914), to hold: “One who contracts with others
to make arrangements for the transportation of his goods is
bound by the terms of the contract entered into on his behalf,”
Pet. App. 37a. Thus, the court concluded, Kirby was bound
by the Hamburg Siid bill, which covered transport of Kirby’s
goods through to Huntsville and specifically referenced
“*inland[] Carriers.”” See id. at 36a-37a. The parties jointly
requested certification for interlocutory appeal to avoid the
expense of trial if Norfolk Southern’s liability were subject to
COGSA limits. The district court certified the case to the
Eleventh Circuit pursuant to 28 U.S.C. § 1292(b), and that
court granted review. Pet. App. 25a, 6a.

5. Decision Of The Court Of Appeals. A divided panel
of the Eleventh Circuit reversed. Pet. App. 2a. The court first
addressed the question whether Kirby was bound by the
Hamburg Siid bill of lading. The court of appeals did not
dispute that Norfolk Southern was covered by the plain terms
of the Hamburg Siid bill’s Himalaya clause, which covered
“‘participating (including inland) carriers,”” but held that
Kirby would not be bound by the Hamburg Siid bill unless
ICC had acted as Kirby’s agent when it received the bill. See
id. at 6a, 7a, 17a. The Eleventh Circuit held that “ICC was
acting as a carrier — a principal — not as Kirby’s agent” in
contracting with Hamburg Siid. According to the court of
appeals, “[i]f ICC had been acting as Kirby’s agent, there
would have been only one bill of lading, issued by Hamburg
Sid to Kirby and listing Kirby as the shipper.” Id. at 7a-8a.
The court found its conclusion buttressed by the terms of the

[T

ICC bill that authorize ICC to procure transportation “‘in its
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own name’” and that declare that ICC has assumed the
liability to Kirby as a carrier. Id. at 8a-9a (emphasis omitted).

Turning next to the ICC FBL to which Kirby clearly was a
party, the court of appeals held that Norfolk Southern could
not claim protection under its Himalaya clause either. This
result followed, the court observed, because “the language of
the clause does not specifically identify Norfolk Southern as a
member of a well-defined class of its beneficiaries.” Pet.
App. 11a (citing Herd, 359 U.S. at 302). The court rejected
Norfolk Southern’s reliance on the Himalaya clause’s
extension of liability limitations to “‘any servant, agent or
other person (including any independent contractor) whose
services have been used in order to perform the contract.””
Pet. App. 11a-13a (emphasis added). The Eleventh Circuit
found the italicized language (save the parenthetical) “too
vague” to pass its “clarity of language requirement.” Id. at
12a. According to the court, “[t]his leaves, then, a Himalaya
clause that extends to ‘any servant, agent, or ... any
independent contractors.”” Id. It then held that Norfolk
Southern (although an independent contractor) could not
benefit from this phrase because it had not been hired by the
freight forwarder. “In this Circuit, . . . the law requires privity
between the carrier and the party seeking shelter in the
Himalaya clause.” Id. at 13a-14a. Under Herd, moreover,
the Eleventh Circuit interpreted the Himalaya clause to lack
the “linguistic specificity” necessary to cover inland carriers,
notwithstanding the fact that the bill was a “‘through bill’”
designating an inland point as the final delivery destination.
See id. at 15a-16a.

Judge Siler dissented on both issues. First, he deemed it
irrelevant that there were two bills of lading, noting that the
“bill of lading between Kirby and ICC put Kirby on notice
that ICC would have to employ other entities to transport the
freight.” Pet. App. 19a. Because Kirby fully expected and
knew that ICC would contract with actual carriers to transport
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the cargo, ICC could only have been acting as agent for Kirby
in making those arrangements. See id.

Second, Judge Siler concluded that Norfolk Southern
should in any event enjoy the protections of the Himalaya
clause in the ICC bill, which covers “independent
contractors” without qualification. Noting again that “Kirby
knew that an inland carrier would have to be used” in order to
transport the goods to Huntsville, the dissent opined that
Kirby must have “agreed to a limitation of liability for the
carrier” that would accomplish the last leg of the journey.
Pet. App. 19a. Embracing what he viewed as the better rule
followed by the Ninth Circuit, which focuses on “‘the nature
of the services performed compared to the carrier’s
responsibility under the carriage contract,”” Judge Siler
concluded that the ICC bill’s Himalaya clause protected
Norfolk Southern. /d. at 20a (quoting Akiyama Corp. v. M. V.
Hanjin Marseilles, 162 F.3d 571, 574 (9th Cir. 1998)). The
majority gave a “windfall” to Kirby’s insurer based on a
“technicality,” while ignoring both that “Kirby knew from the
start that the ultimate destination would have to be through an
inland carrier” and that Kirby “agreed to the limitation of
liability on the part of ICC and all of its sub-contractors.” Id.

SUMMARY OF ARGUMENT

The Eleventh Circuit’s decision has struck a double blow
against carriers and other service providers in international
commerce. In conflict with the precedents of this Court, and
every other court to address the issue, it has wrongly held that
a vessel carrier’s bill of lading issued to a freight forwarder
(including its Himalaya clause) is unenforceable against the
cargo owner. It has also improperly converted this Court’s
decision in Robert C. Herd & Co. v. Krawill Machinery
Corp., 359 U.S. 297 (1959), into a license for contract
reformation, invoking hyper-technical rules to defeat contract
language and the parties’ clearly expressed intent.
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I.

The court below erroneously held that when Kirby engaged
the freight forwarder ICC to ship its goods, ICC did not act as
an agent on behalf of Kirby in its dealings with the actual
carrier of the goods (Hamburg Siid) because ICC had
assumed the status of a carrier with respect to Kirby. This
position was rejected more than a century and a half ago
when this Court held that the liability limitation clause in a
contract of carriage between a nonvessel carrier and a vessel
carrier was binding upon the owner of the cargo, even if the
nonvessel carrier had contracted in its own name and had
assumed liability for the goods. The nonvessel carrier had the
“possession of the owner” and was “considered in law the
agent or servant of the owner” in placing the owner’s goods
with the vessel carrier; therefore, its contract with the vessel
carrier was “in contemplation of law” a contract between the
cargo owner and the vessel carrier. New Jersey Steam
Navigation Co. v. Merchant’s Bank, 47 U.S. (6 How.) 344,
380 (1848). This Court has consistently reaffirmed this rule,
regardless of the dealings of the cargo owner and forwarder
inter se. As this Court ruled in holding a cargo owner bound
by a contract that a forwarder had executed in its own name
with a rail carrier, it was enough that the forwarder “had been
intrusted with goods to be shipped by railway, and, nothing to
the contrary appearing, the carrier had the right to assume that
the [forwarder] could agree upon the terms of the shipment.”
Great N. Ry., 232 U.S. at 514 (emphasis added).

More recently, in analysis diametrically opposed to that of
the Eleventh Circuit, this Court held that it was immaterial
whether the forwarder had issued its own bill of lading,
assumed carrier liability for the transportation of the goods,
and contracted in its own name with the actual carrier. This
Court recognized the “duality of character” of such a
forwarder, who assumes carrier responsibilities to the cargo
owner, but is a shipper in its dealings with actual carriers.
Acme Fast Freight, 336 U.S. at 468, 478-80. Because
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forwarders are shippers (not carriers) in contracting with rail
carriers, this Court held that the cargo owner was bound to the
contract made by the forwarder. See id. at 480-87. The cargo
owner has authorized the forwarder to ship its goods by rail
carrier and accordingly, the cargo owner “is the undisclosed
principal of its agent, the forwarder, in the latter’s contract
with the carrier.” Id. at 488 n.27 (citing New Jersey Steam,
47 U.S. (6 How.) 344, and Great No. Ry., 232 U.S. 508).

This rule has been applied across all modes of transport,
including under the Shipping Act, which governs all
transactions in ocean commerce to and from the United
States, including this one. A nonvessel common carrier
(NVOCC) is explicitly recognized by statute as “a common
carrier that does not operate the vessels by which the ocean
transportation is provided, and is a shipper in its relationship
with an ocean common carrier.” 46 U.S.C. app.
§ 1702(17)(B) (emphasis added). In accord with Acme Fast
Freight, courts recognize that an NVOCC acts as “the agent
of the cargo owner/shipper when it contracts with the ocean
carrier to ship the cargo owner’s goods.” See, e.g., Kukje
Hwajae Insurance Co. v. M/V Hyundai Liberty, 294 F.3d
1171, 1176 (9th Cir. 2002), petition for cert. filed, 71
U.S.L.W. 3400 (Nov. 22, 2002) (No. 02-813). Indeed, the
ocean carrier’s bill of lading by statute must be included in its
published tariffs, and it would be discriminatory for different
liability limitations to apply to shipments by nonvessel
carriers than to shipments by others.

The Eleventh Circuit’s rule not only contravenes precedent,
but it undermines COGSA and the efficient trading practices
that have arisen under the clean standards of existing law,
where cargo owners are bound by any contract entered into by
a person with authority to ship the goods by carrier. COGSA
operates by imposition of mandatory terms, including liability
limitations, in bills of lading. If the ocean carrier’s bill of
lading is unenforceable against the cargo owner, the real
party-in-interest in any contract for transportation of its
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goods, the statute is effectively nullified. Current law,
moreover, is extraordinarily efficient for all concerned. In the
usual case where the value of goods is undeclared, carriers
and their subcontractors (to whom COGSA limits are
extended by Himalaya clauses in the ocean carrier’s bill of
lading) can rely on limited liability in charging lower rates;
they need not identify the owners of goods and contract
separately with them, which is not only a practical
impossibility but in many circumstances unlawful. Shippers
benefit from this scheme, receiving lower rates and relying on
cargo insurance to cover any risk of loss. Cargo insurers in
turn are compensated fully by their premiums charged for the
risk of loss beyond the COGSA limit. The Eleventh Circuit’s
aberrant holding is not only contrary to law, but it gives cargo
owners and insurers (like respondents) a wholly unwarranted
windfall at the expense of carriers, destroys the certainty in
the allocation of liability that COGSA intends to provide, and,
if upheld, will lead to a host of inefficient and imperfect
attempts on the part of carriers to mitigate their risks. This
Court should restore certainty by deciding this case on the
basis of the first question presented and by affirming the law
established by its precedents.

II.

The court below also erred by holding that Norfolk
Southern could not invoke the protections of the Himalaya
clause of the ICC FBL, which extends liability limitations to
“any servant, agent or other person (including any
independent contractor) whose services have been used in
order to perform the contract.” Pet. App. 59a. The Eleventh
Circuit’s holding rests on a fundamental misreading of Robert
C. Herd & Co. v. Krawill Machinery Corp., 359 U.S. 297
(1959). Herd enjoins courts to determine what liability
limitations “the contracting parties intended” and “in some
way have expressed it in the contract,” looking first to the
plain language of the instrument; its rule of strict construction
applies only if the limitation clause is ambiguous. /d. at 302,
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305; see Texas & Pac. Ry. v. Reiss, 183 U.S. 621, 626 (1902).
Herd does not authorize a court to rewrite the contract, as the
Eleventh Circuit unabashedly did here; the court
impermissibly struck as “too vague” the categorical contract
language extending carrier liability limitations to “‘any ...
other person whose services have been used in order to
perform the contract.”” Pet. App. 12a (omission in original).

Nor does Herd permit a court to construe the phrase “any
independent contractor” to exclude an independent contractor
like Norfolk Southern just because it happens to be an inland
carrier not in privity with the freight forwarder. Such a
construction runs contrary to the language of the contract and
the intent of the parties; indeed, it is a manifestly absurd
interpretation of a self-described “multimodal transport
contract” with an inland destination, JA 74, where inland
carriage by third parties is contemplated, and almost all
service providers in the chain of international transportation
are not in privity with the freight forwarder. In all events,
such a construction cannot be maintained because the persons
covered by the Himalaya clause are also the only persons for
whose acts and omissions the freight forwarder (as carrier)
assumes liability. The Himalaya clause and the carrier
responsibility  clause are both meant to cover
comprehensively all persons performing services under the
“multimodal transport contract,” and it would be against all
principles of strict construction to interpret a contract of
adhesion expansively in favor of the contracting carrier. The
Eleventh Circuit’s arbitrary application of Herd to defeat the
intent of the parties is wrong as a matter of law.

ARGUMENT

I. KIRBY IS BOUND BY THE TERMS OF THE
HAMBURG SUD BILL OF LADING.

Norfolk Southern carried Kirby’s cargo under the through
bill of lading issued by Hamburg Siid, the ocean carrier, to
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ICC, the freight forwarder employed by Kirby. The Eleventh
Circuit acknowledged that the Himalaya clause of the
Hamburg Sid bill by its terms covers ‘“participating
(including inland) carriers,” JA 63 (4 5(b)), like Norfolk
Southern, Pet. App. 17a. The Eleventh Circuit nonetheless
held that the Hamburg Siid bill (and the contract of carriage
manifest therein) was unenforceable against Kirby because
the bill was issued to ICC, not Kirby. The Eleventh Circuit
relied solely on the ICC’s assumption of the duties of a carrier
with respect to Kirby. Pet. App. 7a-8a. From this undisputed
fact, the Eleventh Circuit held that ICC could not have been
Kirby’s agent in contracting with the actual carriers who
would transport Kirby’s goods. See id. at 7a. This holding is
contrary to 150 years of common carrier law, including
precedents of this Court directly on point. A freight
forwarder, even if a carrier in relation to the cargo owner, is a
shipper in relation to the actual carrier, and is therefore the
agent of the owner in contracting with the actual carrier to
carry the owner’s goods.

A. Decisions Of This Court Require Enforcement Of
The Hamburg Siid Bill Of Lading Against Kirby.

For more than 150 years, this Court has recognized that
when a carrier issues a bill of lading to a freight forwarder,
the carrier is entitled to enforce the terms of that bill against
both the freight forwarder and the owner who authorized the
freight forwarder to ship his goods. This rule prevails
whether or not the forwarder contracts with the actual carrier
in its own name, issues its own bill of lading, or otherwise
assumes the duties of a common carrier with respect to the
owner. The question that the Eleventh Circuit thought
“pivotal,” Pet. App. 7a — whether ICC was Kirby’s carrier —
is, under this Court’s decisions, legally irrelevant. Hamburg
Stid’s bill of lading is enforceable against Kirby regardless of
how Kirby and ICC structured their dealings infer se.

1. The Court first applied this controlling rule of law in
New Jersey Steam Navigation Co. v. Merchant’s Bank, 47
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U.S. (6 How.) 344 (1848). In that case, William Harnden
“was engaged in the business of carrying for hire small
packages of goods ... for any persons choosing to employ
him” between Boston and New York. Id. at 379. Merchant’s
Bank hired Harnden to transport specie from New York to
Boston. See id. at 379-80. Harnden did not himself transport
the goods. Rather, he contracted in his own name with the
steam vessel owners to carry a crate containing his shipments
at a monthly rate. See id. at 379. The contract between
Harnden and the vessel owners provided that the latter
assumed no liability for loss of the goods; Harnden was to
inform the shipper that Harnden assumed the risk of loss. See
id. When the vessel sank, the bank (and its directors) sued the
vessel owners to recover the lost specie.

The vessel owners argued that the bank libellants had no
right of action against them because “there is no contract — no
privity of contract — between them and us.” Id. at 366 (brief
of plaintiffs in error). This Court rejected that argument,
holding that “the contract between Harnden and the [vessel
owners| for the transportation of the specie was, in
contemplation of law, a contract between them and the
[bank]; and although made in his own name, and without
disclosing his employers at the time, a suit may be maintained
directly upon it in their names.” Id. at 380. This Court
expressly considered and rejected the argument — advanced
by Kirby here — that the result turned on whether Harnden’s
contract with the bank established a common carrier
relationship between Harnden and the bank, or an ordinary
agency relationship between them. According to this Court,
if Harnden was a simple agent, he “clearly” could bind the
bank to a contract with the vessel owners. Id. Even if he was
a carrier, moreover, he was “considered in law the agent or
servant of the owner, and the possession of the agent is the
possession of the owner.” Id. (emphasis added). This Court
held that the contractual limitation of the vessel owner’s
liability in its contract with Harnden was binding on the cargo
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owners, see id. at 384 (the vessel carriers “succeeded in
restricting their liability as carriers by the special
agreement”), but interpreted the liability clause not to extend
to the gross negligence proven at trial, see id. at 382-84.

Put simply, New Jersey Steam stands for the proposition
that a carrier may enforce the lawful terms of its contract of
carriage with an intermediary authorized to ship the owner’s
goods (ICC here) against the cargo owner (Kirby). This is so
even if the intermediary contracted in its own name with the
vessel carrier, and even if the intermediary is also a carrier
with respect to the cargo owner.

This Court has never wavered from the New Jersey Steam
rule. In York Co. v. Central R.R., 70 U.S. (3 Wall.) 107
(1865), Trout & Son entered into a contract in its own name
with a railroad for steamship carriage from Memphis to
Boston of a shipment of cotton owned by York. See id. at
107-08. The contract of carriage, by the terms of the bill of
lading issued by the railroad to Trout & Son, exempted the
railroad from liability for loss due to fire. See id. at 107.
After the cargo was destroyed by fire in transit, York sued the
railroad, alleging that the railroad had common-law liability
as a common carrier for the full value of the goods for failure
to deliver the goods safely. It argued that although Trout &
Son “had authority to ship, [they] had no authority to agree to
any restriction on the carriers’ common liability,” and “[t]heir
authority to forward was certainly, of itself, not an authority
to make an unusual and special contract” binding upon the
owner. Id. at 108-10. This Court nonetheless enforced the
limitation of liability against the cargo owner, noting that the
rule that a common carrier may limit by special contract its

> Five justices concurring in the judgment agreed that the cargo owners
were bound by the subcontract, see also New Jersey Steam, 47 U.S. (6
How.) at 393 (Catron, J.), and the plurality opinion is the holding of the
Court because it supplies the narrowest ground for decision among the
concurring justices, see Marks v. United States, 430 U.S. 188, 193-94
(1977).
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liability for carriage of goods, and therefore reduce its duties
to that of an ordinary bailee, had “received the sanction of this
court” in New Jersey Steam. Id. at 111-12. Trout & Son’s
authority to ship the goods constituted the owner’s assent to
the express contract limiting liability, even though the owner
did not contract directly with the railroad, no agency
relationship was disclosed to the carrier, the contract was in
the name of Trout & Son only, and Trout & Son had acted
beyond their authority as agents in agreeing to the special
contract. See id. at 112-13. The railroad was entitled to rely
upon the terms of its contract of carriage, for “[s]o far as the
defendant could see, [Trout & Son] were themselves the
owners.” Id. at 113. A cargo owner is bound by the contracts
between a carrier and a third party who has authority from the
owner to ship its goods with that carrier. See also Reid v.
Fargo, 241 U.S. 544, 545, 551 (1916) (enforcing steamship’s
liability limitation against the cargo owner, even though the
express company/forwarder had issued its own bill of lading,
contracted with the steamship in its own name and failed to
declare value as the owner had wanted).

2. This Court has also consistently applied the New Jersey
Steam rule in cases involving surface carriers. It has
definitively rejected the Eleventh Circuit’s position that a
freight forwarder that has assumed the duties of a carrier vis-
a-vis the cargo owner cannot bind the cargo owner in
contracting with the actual carrier to transport the owner’s
goods.

In surface as well as marine transportation, freight
forwarders initially performed limited functions on the cargo
owner’s behalf, assuming only the duties of an agent to its
shipper. This type of forwarder (deemed by this Court an
“agent-forwarder”) “went no farther than procuring
transportation by carrier and handling the details of
shipment.”  Acme Fast Freight, 336 U.S. at 484. “When
goods handled by an agent-forwarder were lost or damaged, it
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was liable to the shipper only for its own negligence,
including negligence in selecting a carrier.” Id. at 484-85.

By the middle of the nineteenth century, however, a
different kind of freight forwarder began to emerge,
structuring its relations with the cargo owner differently so as
to profit from the consolidation of shipments from multiple
owners. “The freight forwarder charged a rate covering the
entire transportation” and “held itself out not merely to
arrange with common carriers for the transportation of the
goods, but rather to deliver them safely to the consignee.” Id.
at 484 & 485 n.23. The forwarder “operate[d] upon the
margin of profit represented by the difference between
railroad carload rates paid by the forwarder and the higher
rates, approximating less than carload rates, which the
forwarder charged the owner of a shipment.” United States v.
Chicago Heights Trucking Co., 310 U.S. 344, 346 (1940).

It was essential to the forwarder that the customer be at
least indifferent as to whether it would transact with the
forwarder or the actual carrier, and so commonly the
forwarder’s contracts with the customer evolved to mirror
those of the actual carrier. The forwarder accordingly would
issue to his customer “his own contract corresponding in form
to through bills of lading and assume[] responsibility for safe
through carriage.” Id. at 345. Because such forwarders held
themselves out to the public to transport goods for hire with
responsibility for safe delivery of the goods, which was the
common-law standard for common carriage, courts by at least
1850 began to affix the legal duties of common carriers upon
them even though they operated no vessel or vehicle that
would actually transport the goods. See, e.g., Acme Fast
Freight, 336 U.S. at 484-85 & n.23; Krender v. Woolcott, 1
Hilt. (N.Y.) 223 (1856); Teall v. Sears & Griffith, 9 Barb.
317, 320-22 (N.Y. Gen. Term 1850). As this Court stated,
when the freight forwarder “contracted to deliver the goods to
the consignee at rates set by itself,”
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the forwarder was subjected to common carrier liability
for loss or damage whether it or an underlying carrier
had been at fault. The fact that the forwarder did not
own the carriers whose services it utilized was held to be
immaterial. Its undertaking was to deliver the shipment
safely at the destination. Common carrier liability was
the penalty for failure of fulfillment of that undertaking.

Acme Fast Freight, 336 U.S. at 485 (footnote omitted).

Even though the forwarder assumed the duties of a
common carrier towards the owner of the goods, it was not
regarded in law as equivalent to an actual carrier in its
dealings with such carriers. The forwarder’s principal
function was still shipping (not transportation) in dealing with
the carriers, even though it had restructured its relationship
with its customers to allow it to arbitrage (and profit from)
rate differentials: “Forwarders utilize common carriers by rail
and motor truck to transport goods owned by others.”
Chicago Heights, 310 U.S. at 345 (emphasis added). They
“arrange[] for the pickup, assembly and transportation of the
shipments by carriers for hire,” and ‘“forwarders, not the
owners of the goods, select the carriers and route the
shipments.” Id. at 345-46. Because the forwarder performed
essentially a shipping function, and not transportation, this
Court had no trouble ruling that forwarders were shippers in
placing freight with the actual carrier, and the carriers were to
treat their shipments no differently from other shipments
(such as those placed by the owners themselves).®

Given that the cargo owner entrusts the freight forwarder
with authority to ship its goods, this Court early on held that

8 See ICC v. Delaware, Lackawana & W. R.R., 220 U.S. 235, 252-53
(1911) (“nothing in the duties of a common carrier by the remotest
implication can be held to imply the power to sit in judgment on the title
of the prospective shipper who has tendered goods for transportation”);
accord Lehigh Valley R.R. v. United States, 243 U.S. 444, 445 (1917)
(“although the [freight forwarder of goods from overseas] may be in no
case the owner, that does not concern the [carrier]”).
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the cargo owner was bound by the contract of carriage that
the freight forwarder (as shipper) had entered into with the
actual carrier. See Great N. Ry., 232 U.S. at 514-15. In the
Great Northern Railway case, O’Connor contracted to have
personal goods shipped with the Boyd Transfer Company, a
transfer company and freight forwarder that “d[id] business in
the nature of a common carrier,” shipping consolidated cargo
and receiving bills of lading from the railroad “in its name.”
O’Connor v. Great N. Ry., 136 N.W. 743, 744 (Minn. 1912),
rev’'d, Great No. Ry., 232 U.S. 508 (1914). Boyd did not
itself carry the goods, but contracted in its own name with the
railway, and accepted a limitation on the railway’s liability
for less than the actual value of the goods being shipped (and
the consequent reduction in shipping rate from the railway).
See 232 U.S. at 513. The terms of O’Connor’s contract with
Boyd were “not stated,” id. at 509, but O’Connor claimed that
she had not authorized Boyd to consolidate her shipment with
others or to accept the limitation on the railway’s liability, see
id. at 510. Indeed, O’Connor had indicated to Boyd that as
she had no insurance, “she was willing to pay the regular
rates.” Id. When the goods were lost in transit, O’Connor
sued the railway for the full value of the goods.

This Court held that the railroad’s limitation on liability
was enforceable against the owner. It was enough that the
forwarder “had been intrusted with goods to be shipped by
railway, and, nothing to the contrary appearing, the carrier
had the right to assume that the Transfer Company could
agree upon the terms of the shipment, some of which were
embodied in the tariff.” Id. at 514 (emphasis added). This
Court reached this c