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SUPPLEMENTAL ARGUMENT

Respondents file this Supplemental Brief in order to
address the August 27, 2004, published decision of the United
States Court of Appeals for the Sixth Circuit in Abela v. Martin,
__F3d__ ,2004 WL 1906171 (6th Cir. 2004).

Respondents have maintained throughout this litigation
that an order of the Michigan Court of Appeals denying an
application for leave to appeal “for lack of merit in the grounds
presented” is, in fact, a decision on the merits of the appeal. See
Respondents’ Brief at 30-31 (citing three published and four
unpublished decisions of the Michigan Court of Appeals each
holding that an order denying an application for leave to appeal
“for lack of merit in the grounds presented” is a conclusive
determination of the merits of the issues raised in the
application). Petitioners claim, however, that an order denying
leave to appeal for lack of merit in the grounds presented is not
a decision on the merits. See Petitioners’ Brief at 39-46, Reply
Brief at 15-18. In support of this proposition, Petitioners have
cited, inter alia, the decision of the Sixth Circuit in McKenzie v.
Smith, 326 F.3d 721, 726-727 (6th Cir. 2003). Reply Brief at
44-46. As Respondents have already demonstrated, see
Respondents’ Brief at 31, not one of the cases cited by
Petitioners can fairly be read to hold or even state that an order
denying an application for leave to appeal “for lack of merit in
the grounds presented” is anything other than a decision on the
merits. Indeed, the phrase “lack of merit in the grounds
presented” never even appears in McKenzie or in any of the
other cases cited by Petitioners.

In Abela, the Sixth Circuit directly and unambiguously
confirmed that a Michigan Court of Appeals’ order denying an
application for leave to appeal for “lack of merit in the grounds
presented” is a decision on the merits for habeas corpus
purposes:



In our case, the last reasoned state court
judgment before the Michigan Supreme
Court’s order—which was the Michigan Court
of Appeals’ decision denying leave to
appeal—was a merits determination. The
Court of Appeals stated that the motion was
“DENIED for lack of merit in the grounds
presented.” Similarly, the trial court had
previously denied the motion for post-
conviction relief “for lack of merit on the
grounds presented.” In short, unlike in
Simpson [v. Jones, 238 F.3d 399 (6th Cir.
2000)] and Burroughs [v. Makowski,282 F.3d
410 (6th Cir. 2002)], the state courts below
the supreme court never invoked a procedural
bar here, but rather repeatedly ruled on the
merits.

Abela, slip op. at 11-12 (emphasis added, citations omitted).
See also id. at 12 (“all of the lower state courts adjudicated
Abela’s case on the merits”). This portion of Abela was
unanimous. See id. at 26 (Siler, J., concurring in “all of the
conclusions by the majority” except Fifth Amendment issue).

In short, the Sixth Circuit, the federal appeals court that
regularly reviews habeas petitions from Michigan prisoners
whose applications for leave to appeal to the Michigan Court of
Appeals have been denied “for lack of merit in the grounds
presented,” squarely held in Abela that such orders are decisions
on the merits.



CONCLUSION

For the reasons set forth in Respondents’ Brief, the
judgment of the United States Court of Appeals for the Sixth
Circuit should be affirmed.
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