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QUESTIONS PRESENTED

1. Was Petitioner’s application for state post-
conviction relief “properly filed” for purposes of statutory
tolling under 28 U.S.C. § 2244(d)(2), where the procedural
default rule ultimately invoked by the state court to deny
post-conviction relief acted as a condition to obtaining
relief on claims, but not a condition to filing the applica-
tion?

2. Is equitable tolling of the federal habeas statute of
limitations during state court exhaustion appropriate,
where state court decisions made it appear that state
remedies were available, decisions of the federal court of
appeals required the petitioner to exhaust in the manner
he did, and the district court would have required the
petitioner to exhaust had petitioner filed in federal court
first?
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OPINIONS BELOW

The District Court’s opinions are at JA447 (Pace v.
Vaughn, 151 F.Supp.2d 586 (E.D. Pa. 2001)) and JA503
(Pace v. Vaughn, 2002 WL 485689 (E.D. Pa. March 29,
2002)). The Third Circuit’s opinion is at JA534 (Pace v.
Vaughn, 2003 WL 21754982 (3d Cir. July 30, 2003)). The
Third Circuit’s order denying rehearing is at JA539.

V'S
v

JURISDICTION

This Court granted certiorari on September 28, 2004,
and has jurisdiction under 28 U.S.C. § 1254(1).

4
v

STATUTORY PROVISIONS INVOLVED

The statutes and rules involved are set forth in the
Appendix to this Brief (“App.”). This case involves:

28 U.S.C. §2244(d), as amended by the Anti-
Terrorism and Effective Death Penalty Act of 1996
(“AEDPA”), App. 1;

42 Pa.C.S. § 9544 (West 2004), App. 2;
42 Pa.C.S. § 9545 (West 2004), App. 5;

Pennsylvania  Rules of Criminal Procedure
(“Pa.R.Cr.P.”) 1501-1509 (West 1997), App. 10;

Pennsylvania  Rules of Criminal Procedure
(“Pa.R.Cr.P.”) 1500-1510 (West 1998 rev. ed.), App. 28.

V'S
v
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STATEMENT OF THE CASE'

The United States Court of Appeals for the Third
Circuit denied Petitioner all federal review of the constitu-
tional validity of his conviction and sentence of life impris-
onment without parole. The Third Circuit ruled that
Petitioner’s efforts to exhaust his claims in state court
before pursuing habeas corpus relief in federal court did
not toll AEDPA’s one-year statute of limitations because
the Pennsylvania appellate court ruled that Petitioner’s
state post-conviction petition was untimely.

The Third Circuit reversed the ruling of Chief District
Judge James T. Giles as to statutory tolling. Chief Judge
Giles had found statutory tolling appropriate under 28
U.S.C. § 2244(d)(2) because Petitioner “properly filed” in
state court in an effort to exhaust his claims. The Third
Circuit also reversed the ruling of Chief Judge Giles that
equitable tolling was appropriate. Chief Judge Giles had
found equitable tolling appropriate because, inter alia,
Third Circuit law required the state court exhaustion
Petitioner pursued; Chief Judge Giles himself would have
required exhaustion if Petitioner had filed a habeas
petition without first seeking state court remedies; and
Pennsylvania’s courts had created judicial exceptions to
statutory procedural default rules, under which state post-
conviction remedies appeared to be available.

As to statutory tolling, the Third Circuit held that a
post-conviction petition ultimately denied as untimely by
the state courts could never be “properly filed” so as to toll

! All emphasis in this brief is supplied unless otherwise indicated.
The Joint Appendix is cited as “JA” followed by the page number.



the AEDPA filing period under § 2244(d)(2). See JA535-
536. As to equitable tolling, the Third Circuit held that
Chief Judge Giles’ findings would not justify equitable
tolling in a non-capital case, although uncertainties in
Pennsylvania post-conviction law would justify equitable
tolling in a capital case. See JA536-538.

The facts and procedural history culminating in this
harsh result are as follows.

A. The trial court proceedings. In September
1985, when Petitioner was seventeen years old, he was
arrested for assaulting and robbing Randolph Baldwin.
Ten days later, Mr. Baldwin died. Petitioner was charged
with murder.

Attorney Moira Dunworth was appointed. She advised
Petitioner to plead guilty to second-degree murder. She did
not tell Petitioner that the life imprisonment sentence for
second-degree murder in Pennsylvania is life without
parole. Instead, she told Petitioner he would be eligible for
parole on the life sentence after serving ten to fifteen
years. She also told Petitioner’s parents and brother that
Petitioner would be parole-eligible from the life sentence.
She asked them to convince Petitioner that he should
plead guilty to second-degree murder.”

Petitioner pled guilty to second-degree murder on
February 13, 1986, in reliance on the misinformation
counsel gave him. During the plea colloquy, the court told
Petitioner he would be sentenced to “life imprisonment,”
but did not define that phrase or correct the erroneous

* The facts are taken from Petitioner’s allegations in the state and
district courts. See, e.g., JA190-191, JA382-384.
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parole-eligibility information counsel had provided, JA63-
64, and suggested Petitioner would be parole-eligible:

I surely will recommend and make part of the
sentencing order that the defendant be confined
at Camp Hill or a suitable facility for someone of
his age, where he can obtain some help toward
rehabilitation, particularly since he is a young
man and at some time in the future, may be sub-
Ject to release and it is hoped that the prison sen-
tence, for whatever duration it be, certainly aid
him in rehabilitating him.

JA83-84.

Counsel at no time corrected the erroneous informa-
tion she had given Petitioner. She did not move to with-
draw the guilty plea. She did not file a direct appeal.
Petitioner would not have pled guilty and would have
asserted his right to trial if he had not been misinformed.

B. The 1986-92 “PCHA” proceedings: While in
prison, Petitioner learned that he was not eligible for
parole. He filed a pro se petition in August 1986 under the
“PCHA” (Post-Conviction Hearing Act), Pennsylvania’s
mechanism for post-conviction relief at that time. JA86-92.
The court appointed PCHA counsel, who amended the
petition with argument concerning guilty plea counsel’s
ineffectiveness. JA108-114. At a hearing, PCHA counsel
called Petitioner as a witness, but did not call guilty plea
counsel even though guilty plea counsel told PCHA coun-
sel “that she did not explain Life was Life without parole
simply because she had a very difficult emotional time



dealing with such a prospect.” JA200 (representation by
PCHA counsel).’

In July 1991, the PCHA court denied relief. JA119-
121. Counsel appealed, arguing only that guilty plea
counsel was ineffective for misinforming Petitioner about
parole-eligibility. JA122-132. The Superior Court affirmed
in March 1992. JA142. The Pennsylvania Supreme Court
denied discretionary review in September 1992. JA183.

C. The 1988 and 1996 changes to Pennsyl-
vania’s post-conviction statute and rules: In 1988,
the PCHA was replaced by the “PCRA,” the Post Convic-
tion Relief Act, 42 Pa.C.S. § 9541, et seq. By its terms, the
PCRA applied only to post-conviction proceedings filed
after its enactment, and not to Petitioner’s PCHA litiga-
tion. See 42 Pa.C.S. § 9545, Historical and Statutory
Notes.

The PCRA included procedural default. An issue was
“waived” under the PCRA’s statutory language “if the
petitioner failed to raise it and if it could have been raised
before the trial, at the trial, on appeal, in a habeas corpus
proceeding or other proceeding actually conducted or in a
prior proceeding actually initiated under this subchapter.”
42 Pa.C.S. §9544(b), Historical and Statutory Notes
(quoting 1988-96 PCRA).

° Petitioner testified about the misinformation guilty plea counsel
gave him; that when the court said he would be sentenced to “life
imprisonment,” he “didn’t know what life sentence meant”; and that he
relied on “what my counsel told me, that I would do 10, 12 or 15 years.”
JA126-128. PCHA counsel noted that Petitioner’s belief was “not some
fantasy”; it “was a product of what he was told” and a “common belief in
America” about the availability of parole. JA130.



Pennsylvania’s courts developed caselaw exceptions to
statutory procedural default, pursuant to which a peti-
tioner could have the merits of his defaulted claims re-
viewed. The judicial exceptions to statutory procedural
default applied when: (1) the petitioner asserted that all
prior counsel in the case had provided ineffective assis-
tance, and this included prior post-conviction counsel; (2)
the petitioner asserted that denial of relief would be a
“miscarriage of justice” as that term was defined by the
Pennsylvania courts; or (3) the petitioner asserted his
sentence was “illegal.”*

Effective January 16, 1996, the PCRA was amended.
See Act of Nov. 17, 1995, P.LL. 1118, No. 1995-32 (Spec.Sess.
1) (effective in 60 days). The 1996 amendments included a
new procedural default rule — a time-bar. See 42 Pa.C.S.
§ 9545(b). The new statutory language stated that a PCRA
petition was to be filed within one year from when the
conviction became final, § 9545(b)(1). The statutory lan-
guage also stated that a claim filed after that would be
timely if the failure to raise the claim earlier resulted from
interference by governmental officials, or the claim was
based on newly discovered facts, or the claim was based on
a new, retroactive rule of constitutional law,
§ 9545(b)(1)(1)-(iii). The statute stated that claims based
upon these exceptions must be filed “within 60 days of the
date the claim could have been presented,” § 9545(b)(2).

The 1996 statutory amendment stated that the new
rules “shall apply to petitions filed after the effective date
of this act; however, a petitioner whose judgment has

* Other exceptions to procedural default were applied only to
capital cases, but are not at issue here.



become final on or before the effective date of this act shall
be deemed to have filed a timely petition ... if the peti-
tioner’s first petition is filed within one year of the effec-
tive date of this act.” 42 Pa.C.S. § 9545, Historical and
Statutory Notes.’

Pennsylvania’s Rules of Criminal Procedure governing
PCRA proceedings (“PCRA Rules”) were not altered when
the time-bar was added to the statute in 1996. See
Pa.R.Cr.P. 1501-1509 (West 1997). The PCRA Rules did not
mention the time limits at all until those Rules were
amended on August 11, 1997. See Pa.R.Cr.P. 1500-1510
(West 1998 rev. ed.).’

Even after the August 11, 1997 amendments to the
PCRA Rules, Rule 1502, which set forth the required
“content of [a] motion for post-conviction collateral relief,”
did not mention the time limits or require that a PCRA
petition contain any allegations about time limits.
Pa.R.Cr.P. 1502 (West 1998, rev. ed.) (capitalization al-
tered); see also id., Comment (PCRA petition “must include

. substantially all of the information set forth in this
rule”).

Similarly, the “standard PCRA petition form,” pro-
vided to Pennsylvania prisoners by the Commonwealth,

® The amendment did not say if the one year grace period for filing
a “first petition” applied to the “first petition” filed after the amend-
ment’s effective date, the “first petition” filed under the PCRA (rather
than the PCHA or some other collateral attack), or the “first petition”
seeking collateral relief of any kind.

® The PCRA Rules were renumbered on March 1, 2000, and are
now at Pa.R.Cr.P. 900-910. Unless otherwise indicated, citations herein
are to Rules 1501-1509 (West 1997), which were in effect while Peti-
tioner’s PCRA petition was in the trial court.



“does not reference the PCRA’s time limitation.” Com-
monwealth v. Smith, 818 A.2d 494, 501 (Pa. 2003); see also
Pa.R.Cr.P. 1502, Comment (requiring creation of “form
motion ... incorporating the required contents set forth
herein . . . for distribution to uncounseled defendants”).

D. The 1996-99 “PCRA” proceedings: On
November 27, 1996, Petitioner filed a pro se PCRA peti-
tion, JA184-201, and memorandum of law, JA202-227.
The pro se PCRA petition meticulously tracked Rule 1502’s
requirements for the contents of a PCRA petition and
contained all the information required by Rule 1502.
Compare Pa.R.Cr.P. 1502, with JA187-194. Petitioner
sought and was granted leave to proceed in forma pau-
peris. Pursuant to the PCRA statute and rules, he filed in
the Philadelphia Court of Common Pleas, where he was
convicted. See Pa.R.Cr.P. 1501 (PCRA proceeding “shall be
initiated by filing . .. with the clerk of the court in which
the defendant was convicted and sentenced”); 42 Pa.C.S.
§ 9545(a) (“Original jurisdiction over a proceeding under
this subchapter shall be in the court of common pleas.”).

The pro se PCRA petition raised two new claims that
had not been presented in the earlier (PCHA) proceedings:
that a life-without-parole sentence for the crime to which
Petitioner pled guilty is illegal under Pennsylvania law and
violates the Eighth and Fourteenth Amendments, JA189,
JA192, JA202-212; and that the guilty plea colloquy was

" November 27 is actually when the petition was received by the
clerk. Because Pennsylvania applies the “mailbox rule” to unrepre-
sented, incarcerated PCRA petitioners, Petitioner’s actual filing date is
earlier than November 27. See Commonwealth v. Jones, 700 A.2d 423,
426 (Pa. 1997); Commonwealth v. Jerman, 762 A.2d 366 (Pa.Super.
2000); Commonwealth v. Little, 716 A.2d 1287 (Pa.Super. 1998).



defective and violated state law and due process, JA190,
JA192-193, JA213-220. The PCRA petition also presented
new evidence that had not been considered in the earlier
proceedings (three affidavits and a letter) to show that
guilty plea counsel had been ineffective in misinforming
Petitioner about parole-eligibility and that PCHA counsel
had ineffectively presented the claim by, inter alia, failing
to call guilty plea counsel as a witness at the PCHA
hearing. JA190-191, JA193-201, JA218-224.°

Relying on the judicial exceptions to default, the pro se
PCRA petition and memorandum explained that neither
the new claims nor the new evidence should be proce-
durally barred. Petitioner argued that: (1) all prior counsel
(including PCHA counsel) were ineffective for failing to
raise the new claims and present the new evidence, e.g.,
JA189, JA191-194, JA220-224, JA226; (2) failure to
consider the new claims and evidence would constitute a
“miscarriage of justice,” as that term is defined by Penn-
sylvania’s courts, e.g., JA192, JA217, JA219, JA223; and
(3) one of the new claims is a challenge to the legality of
Petitioner’s sentence, e.g., JA189, JA192, JA202. Peti-
tioner cited Pennsylvania caselaw on these judicial excep-
tions to default, to show that procedural default rules in

® The affidavits are from Petitioner’s parents and brother; they
state that guilty plea counsel gave them the same misinformation about
parole-eligibility that she gave to Petitioner, and asked them to advise
Petitioner to plead guilty. The letter is from PCHA counsel to Petitioner
and states that guilty plea counsel admitted to PCHA counsel that she
did not tell Petitioner that life imprisonment was without parole. See
JA195-201.
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Pennsylvania normally are overcome by allegations like
his.’

Pursuant to the PCRA Rules, the case was docketed
and assigned to the original judge. See Pa.R.Cr.P. 1503(a)
(“Upon receipt . .. the clerk ... shall immediately docket
the [petition] to the same term and number as the under-
lying conviction and sentence. The clerk shall thereafter
transmit the [petition] and the record to the trial judge”).
Pursuant to the PCRA Rules and “after reviewing the
record,” the judge appointed counsel on January 17, 1997.
JA228 (capitalization altered); see also Pa.R.Cr.P. 1504(c)
(for successive petitions, “judge shall appoint counsel . ..
whenever the interests of justice require it”). The judge
gave counsel several months to review the case. JA229.

On June 13, 1997, appointed counsel filed a “Finley
letter,” stating his belief that Petitioner’s claims “either
have been finally litigated or are patently frivolous.”

° See, e.g., JA202, JA217, JA226, citing, inter alia, Commonwealth
v. McNeil, 439 A.2d 664, 666 (Pa. 1981) (merits review of claims raised
in second post-conviction petition because petitioner alleged ineffective-
ness of all prior counsel for failing to raise the claims); Commonwealth
v. Bradley, 480 A.2d 1205, 1206-07 (Pa.Super. 1984) (same); Common-
wealth v. Bable, 375 A.2d 350 (Pa.Super. 1977) (granting post-conviction
relief because of defective guilty plea colloquy; waiver overcome by
allegation of ineffective assistance of prior counsel); Commonwealth v.
Fay, 439 A.2d 1227, 1229 (Pa. 1982) (defective guilty plea colloquy is

miscarriage of justice as defined in Pennsylvania — “[n]o civilized
society could tolerate the waiver of such basic rights from one who was
unaware of or misinformed as to ... a critical fact”; granting post-

conviction relief on defective guilty plea colloquy claim not previously
raised); Commonwealth v. Campbell, 505 A.2d 262, 265 & n.8 (Pa.Super.
1986) (en banc) (challenge to legality of sentence cannot be waived and
“may be raised for the first time . . . in a collateral proceeding”). See also
Argument § I1.A.2, infra (describing additional Pennsylvania decisions).
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JA229, 235." Pursuant to the PCRA Rules, the judge
notified Petitioner that he had read appointed counsel’s
“Finley letter . .. and the trial record”; that “your petition
will be dismissed at the next listing on Wednesday, July
23, 1997” because the judge believed the issues “are
without merit”; and that Petitioner had ten days to re-
spond to the notice. JA236; see Pa.R.Cr.P. 1507(a) (“If the
judge is satisfied ... that there are no genuine issues
concerning any material fact and that the defendant is not
entitled to post-conviction collateral relief, ... the judge
shall give notice to the parties of the intention to dis-
miss. ... The defendant may respond to the proposed
dismissal within 10 days. . ..”).

Petitioner responded to the notice. He challenged
appointed counsel’s “Finley letter.” He explained that
appointed counsel had not had any meaningful discussions
with him, was not available for phone calls and had not
responded to Petitioner’s letters. He asked for thirty days
to further respond because the court’s notice has been sent
to the wrong prison and it was difficult for Petitioner to
get access to the law library. JA238-239.

The judge denied PCRA relief on the scheduled date,
July 23, 1997, stating that Petitioner’s claims were previ-
ously litigated and meritless. JA240-243. The judge did
not apply the PCRA time-bar to any claim. Appointed
counsel was formally relieved. Pursuant to the PCRA
Rules, the judge notified Petitioner, by certified mail, of

1 See Commonuwealth v. Finley, 550 A.2d 213 (Pa.Super. 1988);
Commonuwealth v. Turner, 544 A.2d 927 (Pa. 1988), describing Pennsyl-
vania’s “Finley letter” procedure. After an appointed lawyer files a
“Finley letter” and withdraws from the case, the petitioner has the right
to continue seeking PCRA relief pro se in the trial court and on appeal.
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the dismissal and of Petitioner’s right to appeal to the
Superior Court by filing a notice of appeal within thirty
days. JA244; see Pa.R.Cr.P. 1507(d)(2) (“When the motion
is dismissed without a hearing, the judge: . . . shall advise
the defendant by certified mail, return receipt requested,
of the right to appeal ... and the time within which the
appeal must be taken.”).

In August 1997, Petitioner appealed pro se to the
Superior Court, which set a briefing schedule. In April
1998, Petitioner filed his Superior Court brief, JA245-292,
making substantially the same merits and procedural bar-
overcoming arguments he had made in the lower court.
See, e.g., JA252, JA255, JA277, JA279-280, JA282 (ineffec-
tive assistance of all prior counsel); JA252, JA255-256,
JA272-273, JA275, JA278-280 (miscarriage of justice);
JA252, JA254, JA256-257 (illegal sentence).

In May 1998, the Commonwealth filed a brief assert-
ing, for the first time, that Petitioner’s claims were un-
timely under the new PCRA time-bar, § 9545(b). JA293-
298. The Commonwealth cited a December 17, 1997
Superior Court decision, Commonwealth v. Alcorn, 703
A.2d 1054 (Pa.Super. 1997), that had applied the time-
bar." The Commonwealth asked the Superior Court to

" Alcorn was decided after Petitioner’s trial court litigation was
completed. Alcorn said that judicial interpretation of the new time-bar
was a “question of first impression,” as there were “no prior decisions
interpreting this section.” Id. at 1056. Alcorn stated for the first time,
and without analysis or citation to authority, that the new time limits
were a matter of “jurisdiction.” Id. at 1056-57. Alcorn stated that there
was no grace period because Alcorn’s petition was his “second under the
PCRA,” that Alcorn’s claims did not satisfy any exception under
§ 9545(b)(1)(1)-(iii), and that Alcorn’s petition was untimely because,
under the statutory language and without a grace period, it should

(Continued on following page)
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quash the appeal. In the alternative, the Commonwealth
asked the Superior Court to affirm the lower court’s denial
of PCRA relief. JA298.

Petitioner filed a reply brief, JA299-311, responding to
the Commonwealth’s time-bar argument. First, Petitioner
cited Pennsylvania caselaw that appellate review in PCRA
cases “is limited to determining whether a trial court’s
findings are supported by the record and whether its order
is otherwise free of legal error,” JA302, citing Common-
wealth v. Stark, 658 A.2d 816 (Pa.Super. 1985), thus
suggesting that the Superior Court could not address the
Commonwealth’s time-bar argument — which the Com-
monwealth first raised on appeal and upon which the
lower court had not relied. Petitioner also argued that the
PCRA time-bar raised “a question of waiver, not a question
of jurisdiction as the Commonwealth argues,” JA309; thus,
the concept that jurisdictional issues could be raised at
any time did not apply.

Second, Petitioner argued that the bar-overcoming
assertions he had made in his prior brief (ineffectiveness
of all prior counsel, “miscarriage of justice” as defined by
the Pennsylvania courts, and illegal sentence) “are judicial
exceptions to the waiver doctrine of the old PCRA legisla-
tion” and they “certainly should be retained as a judicial
exception under the new PCRA legislation,” including “as
a judicial exception to the time bar,” since the judicial
exceptions to statutory bars had not been overruled by the
Pennsylvania Supreme Court. JA303-304 (emphasis in

have been filed in 1992, four years before the PCRA had time limits. Id.
at 1056-57.
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original); see also JA302, JA304, JA309 (further argument
regarding judicial exceptions to procedural default).

Third, Petitioner argued that application of the PCRA
time-bar to him would be unconstitutionally retroactive, in
violation of due process: before the time-bar took effect
Petitioner had a right to file a PCRA petition at any time;
the time-bar retroactively abrogated this right one year
after his conviction became final — that is, ten years before
the time-bar took effect. JA305-308, citing, inter alia,
Texaco v. Short, 454 U.S. 516, 527 n.21 (1982) (quoting
Wilson v. Iseminger, 185 U.S. 55 (1902)). Petitioner also
argued that it would be “a violation of separation of
powers” under Pennsylvania’s Constitution to allow the
Legislature to abrogate the bar-overcoming law created by
Pennsylvania’s courts. JA303.

Fourth, Petitioner argued that he was entitled to
relief under the statutory exception to the time-bar for
newly discovered facts, § 9545(b)(1)(ii), because he was an
incarcerated layperson and had filed as soon as he became
aware of his claims. JA308."

On December 3, 1998, the Superior Court affirmed the
denial of PCRA relief. JA312-317. The Superior Court did
not address Petitioner’s anti-bar arguments, but said: the
time limits are “jurisdictional,” JA314; there was no grace
period, JA316; Petitioner should have filed his claims
within one year from when his conviction became final in
1986 — i.e., ten years before the time limits were added to

' For example, the three affidavits Petitioner proffered with his
pro se PCRA petition, JA195-199, were obtained less than sixty days
before he filed the petition.
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the PCRA, JA316; and the claims were untimely unless
they satisfied the § 9545(b)(1) exceptions, JA316.

The Superior Court stated it “reviewed the exceptions
under section 9545(b)(1) and floulnd that none is applica-
ble.” JA316. It therefore affirmed the denial of PCRA
relief, JA317, but did not grant the Commonwealth’s
motion to quash the appeal.

On December 15, 1998, Petitioner timely sought
reargument, JA318-323, as provided by Pennsylvania’s
Rules of Appellate Procedure 2541, et seq. Petitioner again
argued that the time-bar should not be applied retroac-
tively. JA320. Petitioner argued that the Superior Court
had “completely overlooked” his argument that his illegal
sentence claim “cannot be waived.” JA321.

Petitioner also argued that his claims were timely
under the statutory exception to the time-bar in
§ 9545(b)(1)(i) (“interference by governmental officials”)
because prison officials had destroyed all of his legal
documents, which had prevented him from filing earlier
for PCRA relief. JA320-321.

Reargument was denied without comment on Febru-
ary 8, 1999. JA326. Petitioner sought Pennsylvania
Supreme Court review, JA327-370, raising similar argu-
ments, but the Pennsylvania Supreme Court denied
review without comment on July 29,